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Executive Summary 
Amnesty laws are of fundamental importance in transitional justice and conflict 

resolution: they go to the heart of difficulties in managing political transitions as they 

speak directly to notions of justice, accountability and peace. However, despite their 

central role in such transitions, amnesties can inspire much opposition from 

stakeholders, particularly victims’ groups, and from international human rights 

activists, who argue that amnesties can violate international law and deny victims 

their rights. This view contradicts the approach of political negotiators, and 

sometimes the wider populace, who often view amnesties as the necessary price to 

pay for ending violent conflict and political oppression. Such divergent views on 

amnesties can inspire diversity in state practice in introducing amnesties. This report 

was commissioned to examine such state practice. This is an important area of study 

as it can provide insights into the innovative approaches taken by states in 

addressing past crimes, and how such measures can be balanced with efforts to 

move transitional societies towards a peaceful and equitable future. The study of 

state practice can also contribute to delimiting the scope of state’s obligations under 

international law. 

The Amnesty Law Database, developed by the author, provides the basis for 

exploring state practice in this report. This database currently contains information on 

421 amnesties in 127 countries. By comparing the practice in such a large number of 

cases, it is possible to highlight trends in the introduction of amnesties, such as why 

and how they were introduced, and in the nature of amnesties, such as which 

individuals or crimes benefit. The database is also used to explore how states have 

chosen to combine amnesties with other transitional justice mechanisms. Each of the 

characteristics of amnesty laws represents the different options available to 

transitional governments and reflects how an amnesty can be tailored to address the 

unique conditions within a transitional state. Furthermore, each adaptation can affect 

the amnesty’s potential to contribute to reconciliation. 

The report begins by exploring the definition of the term ‘amnesty’ and argues 

that amnesties have moved from traditional understandings of the term, which 

entailed casting the crime into oblivion, to more flexible notions of amnesty as a tool 

to complement other transitional justice mechanisms and to facilitate investigation of 

past crimes. The report then begins to deconstruct this more flexible approach to 
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amnesty by investigating the motives behind its introduction. It finds that amnesties 

can be introduced to meet a wide range of objectives, which can be overlapping, and 

are often deliberately obscured by governments. It further finds that in introducing 

amnesties, governments have several methods available to them, each of which can 

have a varying impact on reconciliation depending on how much involvement is 

permitted for all sectors of the population, either directly or through their 

representatives. This report finds that formal enactment procedures through 

executive decrees or statutes are the most common ways of introducing amnesties, 

but in a limited number of cases amnesties result from direct public engagement 

through referenda. 

Following this contextual analysis of why and how amnesties are introduced, 

the report considers the mechanisms of amnesty processes. It begins by considering 

the government’s decision on which individuals or groups will receive amnesty. Most 

commonly, this involves distinguishing between state agents and opponents of the 

state. It can also involve efforts to distinguish between offenders who are perceived 

to bear different levels of responsibility for human rights violations. Surprisingly, the 

research finds that amnesties are most commonly introduced for those who oppose 

(or are perceived to oppose) the state, through a range of actions ranging from 

peaceful protest to armed conflict. Despite this willingness to amnesty opponents, the 

report further finds that 30 per cent of amnesties have excluded the leaders of rebel 

forces or political movements from their terms. Subsequently, the report considers 

the governments’ choice on which crimes to amnesty: whether to grant amnesty for 

international crimes, or whether to focus their efforts on more purely political crimes. 

Here, the report finds that the vast majority of amnesties are offered to perpetrators 

of political crimes, but that international crimes have been amnestied 21 per cent of 

cases, and that states have continued to amnesty international crimes despite the 

growth of the human rights movement and the change in the UN approach to 

amnesties since 1999. The third decision on the scope of the amnesty that 

governments face is whether to make the amnesty conditional upon potential 

beneficiaries performing specific actions, each of which can affect the amnesty’s 

potential to promote reconciliation. These conditions can be practical, such as having 

to apply for amnesty within prescribed time limits, or they could involve participation 

in complementary transitional justice processes, such as truth-recovery mechanisms. 
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The report finds that it is most common for amnesty processes to be accompanied by 

reparations programmes, which can range from symbolic gestures to memorialize the 

suffering of the victims, to institutional reform to prevent a repetition of the crimes, to 

financial compensation for victims. The report further finds that since the Human 

Rights Violations Committee of the South African Truth and Reconciliation 

Commission submitted its report in October 1998, the popularity of truth commissions 

accompanying amnesties has increased. 

These findings illustrate trends in state practice relating to amnesty laws, 

which can provide insights into the potential of amnesties to contribute to 

reconciliation. This potential is explored in the final section. This section begins by 

analysing what is meant by the term ‘reconciliation’ and investigates how amnesty 

can relate to the various understandings of the term. It addresses reconciliation as a 

continuum between ‘thinner’ understandings of reconciliation as simply as an end to 

the violence, to ‘thicker’ understandings where reconciliation entails repairing 

relationships on individual, inter-personal, communal and national levels. The report 

finds that amnesty can clearly contribute to achieving ‘thinner’ conceptions of 

reconciliation by encouraging former combatants to surrender and disarm without 

fear of retribution. For longer term goals of achieving ‘thicker’ understandings of 

reconciliation, the role of amnesty can be more complex. For amnesty to contribute to 

restoring relationships and promoting national reconciliation it must be accompanied 

by restorative justice and truth-recovery mechanisms, which can contribute to 

breaking cycles of violence by pursuing policies of forgiveness and compromise, 

rather than vengeance. Using broader conceptions of justice to encompass 

restorative approaches can contribute to individual and inter-personal reconciliation 

by creating space for victims and offenders to recognize each other’s humanity. 

However, for the impact of amnesty on reconciliation to be fully understood, this 

report recommends that indicators are developed by governments or perhaps NGOs 

to measure the contribution the amnesty can make to reconciliation. These indicators 

should be both quantitative and qualitative, and the evaluation measures should take 

into account the long-term nature of any reconciliation programme. 
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these categories, such as encouraging exiles to return or adhering to cultural or 

religious traditions, were based on the motivations outlined by Joinet in his 1985 

paper.7 The remaining categories were extrapolated from accounts by academics 

and journalists of why amnesty was introduced in individual countries. 

7 Within each of these categories, the amnesty can be introduced in response to 

a range of stimuli. For example, amnesties in the first category, alleviating internal 
pressure, can occur across a continuum from stability to conflict. Amnesties can 

represent an attempt to bolster support for the government within an already 

comparatively stable (although not necessarily democratic) society. In such societies 

governments usually have a monopoly over political, economic and military power, 

and consequently might choose to introduce an amnesty as a show of strength, to 

demonstrate clearly that any opposition does not pose a threat to its rule.8 Indeed, 

the amnesty could provide a means for the government to undermine support for the 

opposition by appearing benevolent whilst eliminating the opposition’s ability to rely 

on the detention of political prisoners as a rallying cry. Alternatively, governments 

could proclaim amnesties as part of internal reform programmes. Their reason for 

doing this could perhaps be a genuine desire to transfer power peacefully from a 

dictatorial regime to a democratically-elected one.9 However, more commonly, 

amnesty is introduced in response to severe internal pressure, such as widespread 

rioting or anti-government protests; minor armed incursions across a border; serious 

unrest focused solely on one small region of the country;10 or threatened military 

coups, where the government faces serious threats to its power. Amnesties can also 

be introduced in the wake of failed military coups to pacify the military, encourage 

their cooperation with the government, and stabilize the regime. Finally, the most 

common form of internal pressure that can inspire amnesty is a desire to end violent 

conflict, either national or international. From the above, it seems clear that the 

                                                 
7 ECOSOC, ‘Study on Amnesty Laws and their role in the safeguard and protection of human rights’ (21 June 
1985) UN Doc. E/CN.4/Sub.2/1985/16 (prepared by Louis Joinet). 
8 This idea was often vocalized in the amnesty laws of the former communist bloc countries. Eg, in its 1989 
amnesty decree, the Albanian government proclaimed amnesty ‘taking into consideration the constant 
consolidation of our socialist order, the sound moral and political state of the country, the steel-like unity of the 
people around the party…’ Decree No. 7338, 1989 (Alb.), Preamble. 
9 This seems to have been the case in Benin in 1990, where, following a wave of internal political protests, the 
president amnestied all his political opponents in exile and convened a national conference to discuss 
establishing democratic rule. 
10 eg the 1979 Afghan amnesty for refugees was introduced because the area of Pakistan where the refugees had 
settled was being used a bridgehead for attacking the border areas of Afghanistan. 
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potential for amnesties introduced in response to internal pressure to contribute to 

reconciliation will very much depend upon the political context in which they are 

introduced, with some governments genuinely working towards reconciliation, 

whereas others simply use an amnesty as a means to reinforce their own hold on 

power. 

8 The second category of motivation covers amnesties introduced specifically to 

benefit state agents.11 Governments may introduce such laws when they wish to 

reward the military for its role in establishing the government’s power or eliminating 

political threats. This motivation is occasionally expressed in the law by declaring that 

the state agents, when they committed crimes, were performing their duty.12 On 

occasion, such ‘self-amnesties’ have been justified as a means of ensuring national 

security.13 They have also often been issued at the end of a conflict, including 

conflicts that occurred abroad, to shield the soldiers who participated from 

prosecution.14 Amnesty could also be a response to a particular event in which the 

state is implicated and for which it wants to avoid any investigations.15 Finally, self-

amnesties could also be introduced by outgoing dictatorial regimes wishing to protect 

themselves from future prosecutions. This form of amnesty has been particularly 

common in Latin American transitions. The idea of governments amnestying 

themselves is of course troubling, particularly where the government bears 

responsibility for the human rights violations and the amnesty is used to reinforce 

existing propaganda by applauding the actions of the armed forces. In such cases, 

the amnesty would contribute little to reconciliation. 

9 In contrast to amnesties introduced by a state to protect its own agents, many 

amnesties are, or are at least alleged to be, introduced to promote peace and 

                                                 
11 For a discussion of who is a state agent, see s 4.1.2. 
12 Eg the 1982 Guatemalan amnesty law includes immunity for ‘members of the state security forces that, in 
carrying out their duties, have participated in actions against subversion’. 
13 Eg the 1986 Israeli amnesty was introduced to protect members of Shin Bet, Israel’s counter-intelligence 
agency, and possibly Israeli politicians, from an investigation into the deaths of two Palestinian bus hijackers in 
1984. The government justified the amnesty by arguing that any investigation could risk revealing information 
crucial to state security. 
14 Eg France has issued a succession of amnesty laws for the actions of its military in Indochina and Algeria. 
15 Eg the 2002 Kyrgyz amnesty was introduced following clashes in the Aksy district on 17-18 March 2002 
between supporters of leading opposition deputy Azimbek Beknazarov and the police in which five people were 
killed and 90 injured, sparking a wave of protests which destabilized the country for months. The amnesty was 
designed to protect the police officers responsible for killing civilians and maybe higher-ranking police and 
politicians who were named in the 18 May 2002 inquiry into the events. See eg ⎯⎯, ‘Armenian court amnesties 
six defendants in parliament shooting case’, BBC Worldwide Monitoring (20 June 2001). 
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reconciliation. This objective particularly characterizes amnesties in conflict 

situations, where the amnesty is part of a wide-ranging package of reforms to 

address the root causes of the violence and establish representative government.16 

Such amnesties can be the starting point to enable other aspects of the agreement to 

occur, such as demobilization, integration of combatants into the armed forces, or the 

transformation of insurgent groups into political parties that could perhaps participate 

in governments of national unity.17 In these instances, the amnesty could be a tool for 

trust building between the parties and creating a climate in which the leaders can 

focus on the redevelopment of the country and the promotion of reconciliation. The 

relationship between amnesty and reconciliation will discussed in more detail below. 

10 In addition to internal catalysts, amnesty can also be introduced to respond to 

international pressure. International actors are clearly involved in amnesties 

following international conflicts, and even in the majority of internal conflicts, there 

are often international mediators, either from states or international organizations. 

Their involvement is often based on political motives, for example, advocating 

amnesty to increase the strength of their chosen allies. In addition to direct 

mediation, international actors can influence decisions on amnesties indirectly by 

contributing to the conditions that make amnesty necessary, for example, by 

imposing sanctions or conditioning military or economic aid on the release of political 

prisoners18 or by providing military support to a party to the conflict to bring about a 

particular political settlement.19 For example, during the 1980s, several countries in 

Latin America introduced amnesties for their political opponents to secure funding 

and military support from a United States Congress that was critical of human rights 

violations. International actors have also occasionally played a role in encouraging 

states to introduce amnesty laws without a deliberate policy to intervene in the 

transition. For example, it is argued that external events, such as the fall of the Berlin 

                                                 
16 eg the 1997 Bangladeshi amnesty was part of a peace process to encourage insurgents to stop fighting. It was 
accompanied by other measures to ensure greater autonomy for the peoples of the Chittagong Hill Tracts. 
17 eg the 2003 amnesty in DRC was part of an overall peace settlement and was designed to inter alia encourage 
insurgent participation in the future unity government. 
18 Eg in 1995 Iraq released all Iraqis charged with political crimes to meet the conditions imposed by the UN 
Security Council before it would consider lifting trade sanctions. 
19 Eg in 1987, the financial and military support provided by the United States to the Contra guerrilla movement, 
resulted in the Nicaraguan government, under the terms of the Arias Peace Plan, using an amnesty of political 
prisoners to try to prevent the United States funding the guerrillas. See eg John J. Moore Jr., Note, ‘Problems 
with Forgiveness: Granting Amnesty under the Arias Plan in Nicaragua and El Salvador’ (1991) 43 Stan. L. Rev. 
733. 
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Wall, can contribute to pressure for reform in other countries, including the release of 

political prisoners. Furthermore, amnesties could result from what Jones and 

Newburn term ‘policy transfer’.20 For example, the experience of the South African 

Truth and Reconciliation Commission (TRC) has sparked considerable interest in 

other states, with delegations often travelling to and from South Africa to exchange 

experiences. In any transitional context, international actors are able to exert 

considerable pressure using a variety of diplomatic, economic, legal, or military tools. 

This pressure can be used to either encourage or deter transitional governments 

from introducing amnesty laws. However, international actors should seek not to 

dictate policy, but to complement and support national decisions. 

11 In political transitions, amnesties are sometimes introduced to repair the 
harm inflicted upon those who are deemed opponents of the state due to their 

ethnicity, or supposed religious or political views. These prisoners are often known as 

‘prisoners of conscience’ and are generally associated with non-violent opposition to 

repression.21 They can be granted amnesty by oppressive regimes to reduce 

tensions or mitigate dissent, as shown by the amnesties used by the Polish 

communist government in 1983 and 1984; or alternatively, as discussed above, to 

gain international goodwill. Often when political prisoners are amnestied, they have 

already been convicted. Such amnesties resemble pardons, where there has been a 

conviction and merely the punishment is withdrawn. A distinction remains, however, 

as many amnesties for political prisoners, particularly those following the collapse of 

an oppressive regime, aim to rehabilitate the prisoners and declare their innocence, 

thereby eliminating the conviction from their record. Such amnesties can imply that 

the criminal proceedings by which the accused was sentenced were unfair and can 

rehabilitate those individuals who lost their jobs, pensions, property or political rights 

due to their political views. In this context, amnesty is a reparative instrument that 

can contribute positively to national reconciliation, whilst restoring the dignity and 

status of those who have been oppressed. 

                                                 
20 Trevor Jones and Tim Newburn, ‘Comparative Criminal Justice Policy-Making in the United States and the 
United Kingdom: The Case of Private Prisons’ (2005) 45 Brit. J. Criminology 58, 74. The authors use the term 
‘policy transfer’ to describe the convergence in penal policies between Britain and the United States in both 
initial ideas and the ‘substantive manifestations of policy’. 
21 Kieran McEvoy, Kirsten McConnachie and Ruth Jamieson, ‘Political Imprisonment and the “War on Terror”’ 
in Yvonne Jewkes (ed), Handbook on Prisons (Willan Publishing, Cullompton, Devon 2007). 

7 



12 In addition to amnesties to specifically benefit political prisoners, amnesty can 

also be introduced for exiles and refugees. It is common practice to encourage 

refugees to return home after a conflict and this is encouraged by the international 

community. However, amnesties to encourage dissidents to return, if introduced by 

the dictatorial regime from which they fled, can represent an effort by the government 

to bolster its position domestically by introducing a populist policy.22 Furthermore, the 

leaders of opposition groups are often amnestied when a transition is occurring to 

enable them to participate in negotiations on new constitutional arrangements.23 In 

the past, there have been amnesties designed solely to encourage exiles to return to 

their countries of origin,24 but today, amnesties that provide protection for the other 

groups usually include some provisions for exiles.25 Within the database, amnesties 

have been recorded as having this motive only where it was clearly stated objective. 

13 The final category of motivation to be identified covers amnesties that are 

introduced to adhere to cultural or religious traditions, which encourage the head 

of state to grant amnesty to individuals on national or religious holidays. Under 

normal circumstances, these amnesties would usually apply to certain categories of 

offenders, such as minor criminals, veterans, elderly or unhealthy prisoners, first-time 

offenders, or female prisoners. However, in many dictatorial regimes they can be 

used as occasions to appear benevolent by releasing opponents of the state. The 

occasions employed will differ depending on the country, for example, in many Arab 

countries, it is usual to introduce amnesties on religious holidays, whereas in former 

Soviet bloc countries, amnesties are introduced to celebrate national holidays, such 

as the anniversary of the founding of the country. 

14 Allocating individual amnesties to the above categories can be problematic as 

states often have multiple objectives for introducing an amnesty law. These 

objectives may be inter-related, such as demobilizing combatants, encouraging the 

surrender of weapons, obtaining a ceasefire, and creating conditions for economic 

development. They could also be disparate, particularly where the state is 

                                                 
22 This policy was used by several Eastern European countries during the Cold War. 
23 eg the 1993 Malawian amnesty enabled Malawian exiles to return home to participate in the political process, 
including the formation of new political parties prior to the holding of general elections. 
24 eg the 1977 Ethiopian amnesty benefited government opponents who had fled into exile. 
25 Eg Art 1 of 1990 Law on General Amnesty and National Reconciliation in Nicaragua was applicable to ‘all 
Nicaraguans, whether or not currently residing in the country, who committed crimes against the public order 
and the internal and external security of the State, and other related acts’. 
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responding to both exogenous and endogenous factors. For example, a state by 

releasing its political opponents from prison may simultaneously be trying to appear 

benevolent before the international community and to undermine its domestic 

opponents. Furthermore, as will be discussed below, states can introduce amnesty to 

satisfy both short-term and long-term goals, such as ending the violence, and 

building a climate of trust that could provide the basis for reconciliation. Where a 

state has multiple objectives, it may deliberately obscure some of its motives.26 For 

example, a government may publicly pronounce certain reasons, usually to promote 

reconciliation, which may even be highlighted in the name it chooses to give the 

law.27 But these public reasons may not have been its sole motives. In certain 

circumstances, the government may even try to conceal the fact that it is introducing 

an amnesty, by describing the legislation in other terms.28

15 Where the motives behind amnesty laws are not be fully apparent in the text of 

the legislation, they may be revealed only through implementation. This can become 

complicated where governments alter the terms of their amnesties in response to 

changing political circumstances. For example, following the introduction of amnesty 

for all members of insurgent groups in Uganda in 2000,29 President Museveni 

requested that the International Criminal Court (ICC) investigate the situation in 

northern Uganda. Since the opening of this investigation, the Ugandan president has 

asserted the Lord’s Resistance Army (LRA) leaders would be excluded from the 

amnesty and on 20 April 2006, the Ugandan parliament passed the Amnesty 

Amendment Bill, which excludes LRA chief Joseph Kony and his top commanders: 

Vincent Otti, Okot Odhiambo, Dominic Ongwen and Raska Lukwiya,30 from being 

eligible for amnesty under the act. These exclusions subsequently appear to have 

been overlooked as peace negotiations have recommenced and the Ugandan 

president has publicly stated that Kony himself would benefit from amnesty if he 

                                                 
26 Jeremy Sarkin and Erin Daly, ‘Too Many Questions, Too Few Answers: Reconciliation in Transitional 
Societies’ (2004) 35 Colum. Hum. Rts. L. Rev. 661, 689. 
27 Amnesty laws are frequently given titles involving words such as peace, reconciliation, and harmony. 
28 Such laws can be described as ‘pseudo-amnesties’, and include examples such as Argentine Due Obedience 
Law. 
29 Amnesty Act 2000 (Uganda) s 3. 
30 Raska Lukwiya was killed on 12 August 2006 during fighting with the Ugandan People’s Defence Force. 
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surrendered.31 However, the president has not yet asked for the arrest warrants to be 

withdrawn and the ICC has stated its intention to continue its investigation.32

16 Complications can also arise where several stakeholder groups are involved in 

the process. For example, if an amnesty results from a negotiated peace settlement, 

the motives of the insurgents demanding amnesty can differ from those of the state 

granting it. Similarly, in elaborating domestic legislation, political parties may view the 

same piece of legislation differently depending on their political goals. This potential 

diversity of views may encourage states to tailor their explanations of amnesties 

depending on their target audience. Furthermore, governments could tactically 

include measures in an amnesty law to satisfy some stakeholder groups as a means 

to gain their acquiescence for the governments’ overall objectives. For example, a 

government may introduce an amnesty law that provides for the release of political 

prisoners, as a means of obtaining amnesty for state agents, where a self-amnesty 

would have been politically impossible to achieve in isolation. The various pressures 

faced by governments and the multiplicity of demands from different stakeholder 

groups in society, can therefore mean that differing motivations may all coexist within 

one state introducing amnesty process. 

17 Using the categorization scheme, information has been compiled on the 

motivations underlying 40733 amnesty processes, and their distribution can be seen 

in Figure 1. As discussed previously, each amnesty process may fall within one or 

several of these categories. 

                                                 
31 ⎯⎯, ‘“Amnesty” for Uganda rebel chief’ BBC News (4 July 2006). 
32 ICC, ‘Press release: Statement by the Chief Prosecutor Luis Moreno-Ocampo’ (6 July 2006) ICC-OTP-
20060706-146-En <http://www.icc-cpi.int/press/pressreleases/167.html> accessed 17 March 2007. 
33 Motivations could not be identified for 14 amnesties of the 421 in the database. This could be due to the 
problems discussed above such as a lack of transparency in governmental decision making. 
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Figure 1: Motivations of states that introduce amnesty laws. 

From this graph, it is clear that amnesties resulting from internal pressure are, 

perhaps unsurprisingly, the most common, but overall amnesties are introduced for a 

diverse array of reasons. Each of these motivations has been influential throughout 

the period since the Second World War. Furthermore, every motivation has been 

present in amnesty laws in each region of the world. 

18  The wide range of motivations for amnesties indicates that they may help 

governments to attain a variety of goals. These goals can be positive such as 

attempts to repair the suffering inflicted on opponents of the former regimes, or 

negative, such as providing impunity for state agents. The potential for an amnesty to 

promote reconciliation is dependent on the amnesty being introduced in good faith by 

a government committed to reform, and the goals of the amnesty being clearly 

communicated to the population in order to reduce the risk of false expectations and 

reduce fears. Where possible, the contribution of amnesty to reconciliation would be 

further strengthened by such communication strategies being two-way processes, 

with the views of all sectors of society being taken into account by the state when 

designing the amnesty. 

How are Amnesty Laws Introduced? 
19 Depending on the nature of the transition, there are four methods by which a 

formal amnesty process can be introduced: (1) exercises of executive discretion; (2) 

negotiated peace agreements; (3) promulgated amnesty laws; and (4) referendums. 

The choice of each method can affect the role of the amnesty in promoting 

reconciliation. 
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20 ‘Exercises of executive discretion’ refers to amnesties that are introduced 

by presidential decrees or proclamations. For many amnesty processes, these 

decrees emanate from undemocratic rulers, such as military juntas.34 This means 

that the legitimacy of the law is undermined as it was not approved by 

representatives of the people.35 However, according to the constitutions of some 

democratic states, the president has the power to declare any amnesties or 

pardons.36 Where this occurs, the amnesty can have more legitimacy than those of 

dictators, as the ruler declaring it has been democratically elected. Furthermore, s/he 

would probably consult the government,37 the Attorney General,38 or possibly a 

specially appointed commission.39 Executive decrees also include amnesties that are 

promulgated by transitional administrations before the establishment of a 

parliament,40 or by occupying powers.41 O’Shea highlights that executive amnesty 

decrees risk being ‘arbitrary exercises of presidential discretion’, and suggests that 

‘properly introduced laws’ are preferable,42 as they provide a greater opportunity for 

the terms of the law to be debated and negotiated, where the process of debate 

could strengthen the rule of law and contribute to establishing a consensus on the 

amnesty. 

21 Negotiated peace agreements can be either international or national 

depending on the nature of the conflict. But as warfare has changed since the 

Second World War, there are far fewer international peace treaties today than in 

                                                 
34 eg the 2005 amnesty law in Mauritania was introduced by Col. Ely Ould Mohamed Vall, the Head of the 
governing Military Council for Justice and Democracy, which had seized power 3 Aug 2005, promising to return 
to elected government, with fresh presidential elections within two years. 
35 This is the view that has been taken by the Inter-American Commission, see Garay Hermosilla et al v Chile, 
Case 10.843, Inter-Am. C. H. R., Report 36/96, OEA/Ser.L/V/II/95 [1996] [30]. 
36 See eg amnesties introduced by US Presidents Ford and Carter for draft dodgers and deserters from the 
Vietnam War. For more information on the presidential power to pardon, see Leslie Sebba, ‘The Pardoning 
Power - A World Survey’ (1977) 68 J. Crim. L. & Criminol. 83. 
37 eg heads of state have consulted their cabinets before introducing amnesties in Bolivia in 1984; Israel in 1986; 
South Korea in 1988; FYR Macedonia in 2001; and Northern Ireland in 1969. 
38 eg heads of state have sought the advice of their Attorneys General before introducing an amnesty in Israel in 
1986; and Northern Ireland in 1969. 
39 eg the 1994 Filipino amnesty was introduced according to the recommendations of a specially appointed 
commission. 
40 eg amnesty declared by President Hamid Karzai in Afghanistan in 2003. 
41 Amnesties have been introduced or sanctioned by occupying powers in post-World War Two Germany and 
Iraq in 2004. 
42 O’Shea (n 5) 22. 
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earlier times,43 and many that have occurred resulted from decolonization conflicts, 

rather than wars that were fought solely between sovereign states.44 Consequently, 

the vast majority of amnesties emanating from peace agreements are the result of 

internal conflicts, although representatives of the international community mediated 

many of the agreements. Peace agreements can grant amnesty, either in response 

to demands from insurgents who require safeguards from prosecution before 

surrendering their weapons, or when the leaders of both state and non-state actors 

wish to immunize themselves from prosecution. Negotiated peace agreements can 

potentially be more democratically legitimate than presidential decrees as they 

involve representatives of the parties to the conflict or transition process, and 

international observers. If none of the representatives are elected, however, the 

democratic legitimacy can be reduced, as although the spokespersons of all the main 

communities can participate, it may be unclear whether those individuals have a 

legitimate right to speak on behalf of others. 

22 Amnesties frequently take the form of statutes, which can be introduced to 

ratify the provisions of negotiated peace agreements or to respond to demands from 

civil society. Within a peaceful, democratic society amnesties passed by 

democratically-elected legislatures would normally be perceived as legitimate due to 

their approval by the chosen representatives of the people. This legitimacy would be 

reduced, however, for those who do not support the regime, when the politicians are 

not elected, or have achieved their positions following rigged elections, or where the 

executive dominates parliament to such an extent that opposition opinions are 

disregarded, particularly where opposition parties represent oppressed minorities. 

Similarly, the legitimacy of an amnesty could be undermined where it is approved by 

a bare majority in a divided legislature. In such cases, the author believes that 

consultation is desirable and that attempts should be made to address the concerns 

of those who are against the amnesty. 

                                                 
43 International peace agreements with amnesty provisions include the 1972 Simla Agreement between India and 
Pakistan; the 1987 Indo-Sri Lankan Accord; and the 1987 Arias Plan between Honduras, Nicaragua, and 
Guatemala. 
44 Amnesties contained in peace treaties resulting from wars of decolonization include the 1962 Evian Accord 
between France and Algeria; the 1974 Alvor agreement between Angola and Portugal; and the 1979 Lancaster 
House Agreement that provided independence for Zimbabwe. 
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23 Finally, some amnesty processes are enacted following direct public 
involvement, either through an orchestrated consultation programme,45 an election 

campaign promise to introduce amnesty,46 or a referendum, either specifically on the 

amnesty law or on a new constitution that contains amnesty provisions.47 The 

complex question of the timing and methods of consultation will clearly depend on 

the conditions within each transitional state, including the quality of the 

communication infrastructure and the extent of security concerns, particularly where 

public involvement during delicate negotiations could destabilize the process by 

undermining the mandate of the negotiators. However, in principle, consultations 

should be as full and inclusive as circumstances permit. Even where an amnesty law 

is approved by referendum, difficulties could arise. For example, simple majority 

support will not be appropriate where minority groups were the victims of the 

oppression.48 Furthermore, after a referendum, it may be unclear whether the result 

truly reflects the will of the populace. For example, the Uruguayan referendum, where 

the population voted in favour of the amnesty law, is often lauded as an example of 

democratic approval. But it has been contended that the democratic politicians were 

intimidated by the still powerful army, the Supreme Court disqualified many 

signatures from the petition that led to the referendum, and there were allegations of 

intimidation of voters by the police.49 If these allegations are true, they would 

undermine the extent of true democratic approval which the amnesty law received. 

This does not devalue the referendum process entirely, however, as referendums, by 

inspiring public debate on an amnesty law, can help it to achieve the aim of fostering 

reconciliation. 

24 These methods of introducing amnesty are not mutually exclusive and 

individual amnesties can employ multiple methods. For example, amnesties that are 

approved by referendum are usually subsequently enacted by the legislature. Based 

                                                 
45 Eg there was widespread consultation before the adoption of the Promotion of National Unity and 
Reconciliation Act, No 34 of 1995 (S. Afr.). 
46 Amnesties were introduced in fulfil election pledges in Guatemala in 1982; Greece in 1973; US in 1977; and 
Yugoslavia in 2001. 
47 Referendums were conducted on new constitutions containing amnesty provisions in Côte d’Ivoire in 2000 
and Niger, and referendums were conducted on standalone amnesty laws in Algeria in 1999 and 2005 and 
Uruguay. 
48 Sarkin & Daly (n 26) 703. 
49 For a study of the referendum process in Uruguay, see Lawrence Weschler, A Miracle, A Universe: Settling 
Accounts with Torturers (University of Chicago Press, Chicago, Ill. 1998); Americas Watch, ‘Challenging 
Impunity: The “Ley de Caducidad” and the Referendum in Uruguay’ (Report) (1 March 1989). 
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on the information obtained for 31550 amnesty processes, the occurrence of the 

different methods is shown in Figure 2: 
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Figure 2: How amnesty laws are introduced? 

From this, it is clear that the most popular means of introducing amnesty laws are 

through executive degrees and legislation. In contrast, there have been few amnesty 

laws that have resulted from public consultation. These differences are significant as 

the extent to which an amnesty can be viewed as democratically legitimate within the 

state where it has been introduced may depend upon whether it was approved 

directly by the populace or by their elected representatives. Where amnesty is 

introduced unilaterally by an oppressive regime, or where the views of oppressed 

populations are overlooked, it seems likely that the amnesty will have less legitimacy 

and consequently, its potential to contribute to peace and reconciliation could be 

undermined, as rather than the amnesty contributing to trust building between 

stakeholder groups within society, it could be viewed as merely a reward for those 

who perpetrated human rights abuses. In contrast, amnesties which are introduced 

following widespread public involvement and which result from the establishment of a 

consensus among the main groups, have a greater chance at encouraging targeted 

groups and individuals to participate, and in contributing to the promotion 

reconciliation. 

Characteristics of Amnesties 

25 Every transition is unique in terms of the nature of violations that occurred, the 

resources available, the balance of power between parties to the transition, the ability 

                                                 
50 It has not been possible to obtain clear data on the enactment processes for 106 amnesties (of the total 421 
amnesties in the Database). This was particularly the case for amnesties that were introduced during the years 
earlier years under consideration, or where the amnesty was proclaimed by a dictatorial regime where its legality 
was not questioned. 
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of their leaders, and the existence of a sense of national unity. Each amnesty should 

therefore be tailored to address the specific needs of the transitional state. This 

tailoring is commonly done by designing amnesties to target specific groups or levels 

of offenders, who can be identified by their organizational membership and their 

position within the organizational hierarchy. Such targeting is significant for any 

analysis of the legality of amnesty under international and domestic law. For 

example, during conflicts, members of the armed forces are frequently acting under 

different legal obligations to insurgents whose organizations are usually banned. 

Therefore, the criminality of similar actions may depend on the status of the 

perpetrator, with the actions of non-state actors more frequently being criminalized 

under domestic law. Similarly, amnesties can be targeted to certain groups of 

offenders by granting immunity to specific categories of crimes. This approach can, 

however, breach the state’s obligations under international law where amnesty is 

granted to perpetrators of international crimes, such as genocide or torture.51 Less 

contentiously, amnesty laws can also be introduced that do not conflict with 

international law, where their scope extends only to less serious or purely political 

crimes. The characteristics of amnesties can be shaped further by attaching 

conditions to the grant of amnesty. These conditions, which can aim inter alia to 

disarm combatants, to reveal the truth about events and the suffering of victims, or to 

purify a state by removing individuals who are responsible for human rights 

violations, can, if properly applied, serve to make the amnesty more acceptable 

within the territorial state and internationally by seeking to fulfil the victims’ rights to 

truth and reparations, whilst working to (re-)establish peace and stability. The nature 

of each characteristic of amnesty (recipients, crimes and conditions) will be described 

below. 

Who Benefits from Amnesty Laws? 
26 In analysing the recipients of amnesty laws, the following categorizations have 

been used: state agents, opponents of the state, convicts, exiles and refugees, and 

foreign nationals. These categorizations were identified using the academic literature 

                                                 
51 See eg M. Cherif Bassiouni, ‘International Crimes: Jus Cogens and Obligatio Erga Omnes’ (1996) 59 Law & 
Contemp. Probs. 63; Kristin Henrard, ‘The Viability of National Amnesties in View of the Increasing 
Recognition of Individual Criminal Responsibility at International Law’ (1999) 8 Mich. J. Int’l L. 595; Michael 
P. Scharf, ‘The Letter of the Law: The Scope of the International Legal Obligation to Prosecute Human Rights 
Crimes’ (1996) 59 Law & Contemp. Probs. 41; Diane F. Orentlicher, ‘Settling Accounts: The Duty to Prosecute 
Human Rights Violations of a Prior Regime’ (1991) 100 Yale L. J. 2537. 
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on amnesties,52 which focuses predominantly on the distinction between state and 

non-state actors, and Joinet’s 1985 report on amnesties.53

27 The category of state agents comprises a broad group covering those who 

actually worked for the state in an official capacity when they committed their crimes, 

such as the military, police, prison services, intelligence agencies, civil service, and 

politicians. It can also cover retired personnel. For this study, these individuals 

continue to be regarded as state agents even when the amnesty law is introduced by 

a successor regime that has removed them from power. The category of state agents 

can also be extended to individuals who acted on behalf of the state without officially 

being state employees, such as pro-government militias or paramilitary organizations 

that are armed, trained and supported by the state. Often, such non-state actors 

commit crimes according to state policy, without the government officially recognizing 

any links to them.54 This study also regards collaborators as state agents when their 

criminal activities were perpetrated in support of the de facto regime. This group can 

include business people who traded with an enemy regime, or individuals who 

enlisted in an enemy army, where the enemy exercised de facto control over their 

territory. 

28 ‘Opponents of the state’ applies to those who, at the time of committing their 

(supposed) crimes, were acting in opposition to the state, or whom the state had 

chosen to label as opponents. This category can range from armed insurgents who 

are fighting to overthrow a central government, to non-political individuals who are 

                                                 
52 See eg Gwen K. Young, ‘Amnesty and Accountability’ (2002) 35 U.C. Davis L. Rev. 427; Gwen K. Young, 
‘All the Truth and as Much Justice as Possible’ (2003) 9 U.C. Davis J. Int’l L. & Pol’y 209; Ronald C. Slye, 
‘The Legitimacy of Amnesties Under International Law and General Principles of Anglo-American Law: Is a 
Legitimate Amnesty Possible?’ (2002) 43 Va. J. Int’l L. 173; William W. Burke-White, ‘Reframing Impunity: 
Applying Liberal International Law Theory to an Analysis of Amnesty Legislation’ (2001) 42 Harv. Int’l L. J. 
467; William W. Burke-White, ‘Protecting the Minority: A Place for Impunity? An Illustrated Survey of 
Amnesty Legislation, Its Conformity with International Legal Obligations, and Its Potential as a Tool for 
Minority-Majority Reconciliation’ (2000) J. Ethnopolitics & Minority Issues Eur. 
<http://www.ecmi.de/jemie/download/JEMIE03BurkeWhite30-07-01.pdf> accessed 27 March 2006; Henrard (n 
51). 
53 ECOSOC, n 7. 
54 Ruth Jamieson and Kieran McEvoy, ‘State Crime by Proxy and Judicial Othering’ (2005) 45 Brit. J. 
Criminology 504. Jamieson and McEvoy outline four ‘strategies through which states seek to “other” the actors 
who carry out state actors: perfidy, special forces, collusion and privatization’. Perfidy refers to the concealment 
of the affiliation of state forces to gain a tactical advantage. Special forces refers to the establishment of 
dedicated counter-insurgency units who receive special training and are usually subject to less oversight than 
other units of the security forces. Collusion refers to ignoring or even cooperating with non-state forces to 
achieve a political objective. Finally, privatization refers to the increased reliance by states on private military 
companies. 
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interned by repressive regimes. Between these two extremes, groups such as 

resistance fighters, opposition political parties, draft dodgers and deserters, and even 

members of the military who participated in coups d’état can be situated. Participants 

in coups are included in this category, as it would often be impossible to determine 

definitively whether an attempted military coup had the support of some state officials 

and as military coups are actions against the government, at the moment the crimes 

were committed the members of the armed forces involved were acting as opponents 

of the state. This category can also cover those who initially campaigned against a 

regime before forming part of a new government following a transition, and then 

introducing an amnesty to cover their previous actions, as the approach taken for this 

study is to classify the beneficiaries according to their status at the time they 

committed their actions.55 Within this category, there is a great disparity between 

warlords fighting a central government who commit heinous abuses against civilians, 

and peaceful protesters who are interned for campaigning for their civil liberties. 

Therefore, the label of ‘opponents of the state’ is not meant to be any reflection of the 

legitimacy or otherwise of the actions of these individuals. Amnesties within this 

category range from those introduced in the midst of a civil war to end the violence, 

to amnesties that are used as tool to rehabilitate those who were oppressed by the 

former regime. When amnesties are introduced, they can provide either impunity 

solely for non-state actors, or a mutual amnesty for both supporters and opponents of 

the state. It is most common for mutual amnesties to occur in the context of peace 

negotiations where all parties to the conflict have committed crimes. 

29 Using a classification system of political prisoners proposed by McEvoy et 

al,56 this study views political prisoners as prisoners of conscience who are 

imprisoned for expressing their religious or political beliefs through non-violent 

means.57 Often such individuals are imprisoned under repressive laws that would be 

regarded as unjust within liberal societies. Similarly, ‘conscientious objectors’ who are 

interned for refusing to participate in the armed forces due to their ideological or 

religious beliefs are treated as political prisoners. Amnesties for such individuals can 

                                                 
55 Eg after the Allied forces ended the Nazi occupation of France, subsequent amnesty laws (in 1946, 1951, 1953 
and 1968) benefited inter alia those who had fought with the French resistance. Second World War resistance 
fighters were also amnestied in Greece in 1945, and Italy and the Philippines in 1946. 
56 McEvoy, McConnachie & Jamieson (n 21). The approach used in this study is narrower that the approach 
followed by McEvoy et al. 
57 Ibid. 
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be viewed as a form of reparations and as discussed in paragraph 11, they can been 

introduced for an array of tactical reasons. 

30 Amnesties that are granted to exiles can benefit refugees who escaped 

violent conflict or dissidents who escaped tyranny and oppression. They could also 

cover individuals whose political or religious beliefs inspired them to become 

‘conscientious objectors’ and to flee across borders to evade military service. Finally, 

amnesties for exiles could also include members of insurgency groups that organize 

or have facilities outside the borders of their state. As discussed previously, such 

groups may be offered amnesty when a transition is already occurring to encourage 

them to return home and participate in the peace negotiations. 

31 Finally, amnesty may be granted to foreign nationals, where they become 

involved in a conflict as mercenaries,58 or ideological supporters who often share an 

ethnic or religious identity with one of the belligerent groups. When granting amnesty, 

states have taken a variety of approaches to foreign nationals within their borders. In 

some cases, amnesty is granted for foreign fighters to encourage them to leave the 

country.59 In contrast, many amnesties frequently exclude foreigners from their 

provisions,60 perhaps because foreign nationals who become involved in a conflict as 

ideological supporters can be viewed as bearing greater responsibility than the local 

fighters as rather than fighting to improve or protect their way of life, they are 

exploiting the conflict for their own ends.61

32 Individual amnesty laws can apply to either one or several of these categories, 

and these categories can overlap. For example, opponents of a dictatorial regime 

may have gone into exile to escape political repression, and hence an amnesty to 

encourage them to return would be categorized as both for opponents and for exiles. 

Furthermore, the categorization of amnesties can be problematic where an amnesty 

is implemented differently to its stated objectives, for example, by claiming on paper 

to apply to both state and non-state actors, but in practice only benefiting state 

agents. In these instances, the categorization used has relied on the provisions 

                                                 
58 eg the 2002 amnesty in Côte d’Ivoire excluded mercenaries and other foreigners who fought in the unofficial 
militia groups that were used by both sides during the conflict. 
59 eg the 2004 Pakistani amnesty targeted foreign nationals fighting with al-Qaeda and pledged to repatriate 
those who surrendered to Pakistani forces to their homelands, rather than extraditing them to the US. 
60 eg the 1987 Nicaraguan amnesty only applied to nationals of Nicaragua. 
61 C. W. Brady, ‘Chechnya: Normalisation’ (Defence Academy of the United Kingdom, June 2003) P40, 25. 
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outlined in the law itself, although additional data has been added to the database to 

describe the law’s implementation. Based on the information gained for 41562 

amnesties, the distribution of the protection received by each group is shown in 

Figure 3: 
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Figure 3: Beneficiaries of amnesty laws. 

This shows quite clearly that the most common beneficiaries of amnesty laws are the 

opponents of the state with protection explicitly granted to this group in almost three 

times the number of amnesty laws than for state agents. This pattern is common to 

each region under consideration although the ratio between the groups of recipients 

does vary. The region that most frequently granted mutual amnesties for both state 

agents and opponents of the state was Europe and Central Asia where 29 per cent of 

the world’s mutual amnesties occurred. The number of amnesties granted to state 

agents reached its highest point during the 1990s, although there have been 22 

amnesties that have protected this group since 2000. The amnesties granted to 

opponents of the state have been increasing throughout the period since the Second 

World War and there have been 78 between January 2000 and June 2006. 

33 The categories of state agents and opponents of the state were further 

subdivided in the database to isolate provisions for those who are most responsible 

for the policies of violence and repression. States have attempted to distinguish 

levels of responsibility between beneficiaries in the minority of cases, with only 15 per 

cent of the amnesty laws that provide immunity for state agents excluding higher-

ranking officials, and 30 per cent of the amnesty laws for opponents of the state 
                                                 
62 Recipients could not be clearly ascribed to a category for 6 amnesties of the 421 in the database, due to a 
paucity of data on the amnesty processes concerned. 
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excluding the leaders of rebel forces or political movements. By distinguishing 

between the varying levels of culpability between offenders, amnesties can recognize 

that individuals who commit human rights violations are not a monolithic group and 

that in some instances, victims and perpetrators may overlap, particularly where 

individuals commit crimes under duress. In this way, an amnesty that is coupled with 

truth-recovery mechanisms could help rival communities within a transitional society 

accept that their opponents also suffered, and that not every member of the rival 

community represents a dangerous threat. Such understanding could pave the way 

for reconciliation. 

Which Crimes are Granted Amnesty? 
34 To analyse which crimes states choose to amnesty, for the purposes of this 

study, the crimes were allocated to the following categories: international crimes, 

political crimes, economic crimes, and crimes against individuals. For each of these 

categories, information was compiled on whether the amnesty included or excluded 

the relevant crimes, and whether the crimes must have occurred within specific 

regions or between specific dates. These categories were identified using the 

academic literature on amnesties. The isolation of economic crimes as a specific 

category was influenced by Mark Freeman’s article on amnesties63 and by 

presentations by experts from Latin America at an international conference on 

impunity.64

35 ‘International crimes’, as discussed in Prof Ambos’s study,65 are those which 

are of the most serious concern to policy makers and human rights activists, and 

place the most restrictions on those who wish to introduce amnesty laws. For the 

purpose of this research, this category comprises genocide, war crimes, crimes 

against humanity, torture and disappearances. For each of these crimes, the extent 

of obligations upon states varies according to each state’s treaty ratifications, the 
                                                 
63 Mark Freeman, ‘Lessons Learned from Amnesties for Human Rights Crimes’, Transparency Int'l Newsl. 
(December 2001). 
64 The conference entitled ‘Impunity as an Obstacle in the Processes of Construction of Democracy’ occurred in 
Barcelona, 19-21 April 2005. For more information, see 
<http://www.memoriaimpunidadjusticiademocracia.com> accessed 17 March 2007. 
65 Kai Ambos, ‘The Legal Framework of Transitional Justice’ (Study prepared for the International Conference 
‘Building a Future on Peace and Justice’, Nuremberg, 25-27 June 2007). See also Kai Ambos, ‘Selected issues 
regarding the “Core Crimes” in International Criminal Law’ in International Association of Penal Law (AIDP) 
(ed.), International Criminal Law: Quo Vadis? Proceedings of the International Conference Held in Siracusa, 
Italy, 28 November - 3 December 2002, on the Occasion of the 30th Anniversary of ISISC (19 Nouvelles Etudes 
Pénales, Toulouse 2004), 219-282. 
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status of the crime under customary international law, the nature of the violence, and 

the context in which it occurs. Amnesties for international crimes may be formulated 

as benefiting ‘all persons and parties engaged or involved in military activities’ during 

the conflict.66 This approach generally provides a blanket amnesty that covers all 

crimes, unless any are specifically excluded, and means that states can avoid 

explicitly declaring that they are amnestying génocidaires or torturers. Alternatively, a 

state could develop an exclusive list of crimes to which amnesty applies. Whether a 

state includes or excludes international crimes from an amnesty often seems to be 

influenced by political concerns, rather than legal absolutes. For example, the 1972 

Simla Agreement67 between India and Pakistan provided inter alia amnesty for 195 

Pakistani soldiers who had been accused of crimes against humanity and genocide. 

This amnesty was used as a trade off to obtain Pakistan’s recognition of 

Bangladesh’s independence and to persuade Pakistan to drop its case against India 

at the International Court of Justice.68 Here it is clear that the perpetrators of 

international crimes were used as pawns in a wider political dispute, and that 

consequently, the states concerned felt that they did not have to prosecute these 

individuals, if doing so conflicted with their other goals. Similarly, where a regime 

chooses to exclude international crimes from an amnesty, it is not always possible to 

tell whether it is doing so to comply with its international obligations, or simply to 

respond to domestic or international pressure. A further problem with the exclusion of 

international crimes is that many amnesties exclude crimes that resulted in the death 

of the victim, but allow amnesty for torturers where the victim survived. Even where 

international crimes are clearly excluded from the provisions of an amnesty, the 

process can be further complicated during implementation. For example, the 

excluded international crimes are often not fully incorporated into domestic law, 

which may permit individuals to benefit from an amnesty under national law, when it 

would have been denied using the broader definitions recognized in international law. 

Furthermore, where the judiciary remain loyal to the former regime, they may 

interpret amnesty laws in as wide a manner as possible to benefit more perpetrators 

than was intended. Even where the screening process of those eligible for amnesty is 

                                                 
66 See eg Comprehensive Peace Agreement Between the Government of Liberia and the Liberians United for 
Reconciliation and Democracy (LURD) and the Movement for Democracy in Liberia (MODEL) and Political 
Parties (‘Accra Peace Accord’), 2003 art XXXIV. 
67 Simla Agreement on Bilateral Relations between India and Pakistan, 1972. 
68 Scharf (n 51) fn 100. 
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conducted by an independent commission, there can be difficulties when dealing with 

the complex definitions of international crimes, particularly where the commissioners 

are not appropriately trained legal professionals. 

36 Political crimes are frequently included in amnesty laws; indeed, offering 

protection to political offenders is often the purpose of an amnesty. The concept of 

political offences has been described as ‘elastic’, as it can encompass a wide range 

of behaviours and offences that stretch across a ‘spectrum’ from ‘extreme purely 

passive offences such as political dissidence’ to more violent actions ‘against the 

prevailing social order’.69 Amnesties for purely political crimes include activities such 

as treason, sedition, rebellion, using false documents, anti-government propaganda, 

possessing illegal weapons, espionage, membership of banned political or religious 

organizations,70 desertion, and defamation. A political amnesty may only cover the 

less serious of these offences, whilst permitting criminal prosecutions of individuals 

accused of espionage. Defining political crimes becomes more complicated, 

however, for common offences which are related to political crimes, as most common 

crimes ‘can, as a matter of fact, be considered as political crimes under certain 

circumstances, namely when they are committed with a political purpose or when 

they have political consequences’.71 The approach of states to this issue has often 

been influenced by extradition law which distinguishes between common crimes and 

political offences using either subjective,72 objective73 or mixed74 approaches, 

although the level of detail in describing ‘related common crimes’ has varied 

considerably in different amnesty laws. To date, the most thorough consideration of 

political crimes relating to amnesty laws occurred in South Africa. In the constituent 

legislation of the Truth and Reconciliation Commission, the criteria for determining 

political crimes are outlined as follows: 
                                                 
69 Christine Van den Wyngaert, The Political Offence Exception to Extradition: The Delicate Problem of 
Balancing the Rights of the Individual and the International Public Order (Kluwer, Hague 1980) 95. 
70 Sometimes one organization can be both religious and political, eg the Muslim Brotherhood. 
71 Van den Wyngaert (n 69) 95. 
72 The ‘subjective approach’ which ‘emphasizes the intentions of the perpetrator’ to determine whether he or she 
was politically motivated, ‘regardless of whether the act had a political outcome’. Also known as the 
‘predominant motive test’. See Van den Wyngaert (n 69) 109 and Anurima Bhargava, Note, ‘Defining Political 
Crimes: A Case Study of the South African Truth and Reconciliation Commission’ (2002) 102 Colum. L. Rev. 
1304, 1229. 
73 The ‘objective approach’, which focuses instead on the ‘political context of the act and its actual outcome or 
consequences’. In this instance, if there is a political outcome, the act is considered a political crime, ‘regardless 
of the intentions of the perpetrator’. See Van den Wyngaert (n 69) 109. 
74 The ‘mixed approach’ combines the other two approaches ‘requiring that in order to be political, the offence 
should be at the same time subjectively and objectively a political crime’. See Van den Wyngaert (n 69) 109. 
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Whether a particular act, omission or offence contemplated in 
subsection (2) is an act associated with a political objective, shall be 
decided with reference to the following criteria: 
(a) The motive of the person who committed the act, omission or 
offence; 
(b) the context in which the act, omission or offence took place, and in 
particular whether the act, omission or offence was committed in the 
course of or as part of a political uprising, disturbance or event, or in 
reaction thereto; 
(c) the legal and factual nature of the act, omission or offence, including 
the gravity of the act, omission or offence; 
(d) the object or objective of the act, omission or offence, and in 
particular whether the act, omission or offence was primarily directed at 
a political opponent or State property or personnel or against private 
property or individuals; 
(e) whether the act, omission or offence was committed in the execution 
of an order of, or on behalf of, or with the approval of, the organisation, 
institution, liberation movement or body of which the person who 
committed the act was a member, an agent or a supporter; and 
(f) the relationship between the act, omission or offence and the 
political objective pursued, and in particular the directness and 
proximity of the relationship and the proportionality of the act, omission 
or offence to the objective pursued, but does not include any act, 
omission or offence committed by any person referred to in subsection 
(2) who acted- 
(i) for personal gain: Provided that an act, omission or offence by any 
person who acted and received money or anything of value as an 
informer of the State or a former state, political organisation or liberation 
movement, shall not be excluded only on the grounds of that person 
having received money or anything of value for his or her information; 
or 
(ii) out of personal malice, ill-will or spite, directed against the victim of 
the acts committed.75

However, despite such detailed criteria, their implementation of the legislation was 

inconsistent. Some criteria were not uniformly applied, with provisions such as target 

of the attack76 often being ignored in favour of other criteria, such as whether ‘an 

                                                 
75 Promotion of National Unity and Reconciliation Act, 1995, s 20.3 (S. Afr.). 
76 Jeremy Sarkin, Carrots and Sticks: The TRC and the South African Amnesty Process (Intersentia, Antwerp 
2004) 288-98. For further discussion of the approach of the Amnesty Committee, see Ronald C. Slye, ‘Justice 
and Amnesty’ in Charles Villa-Vicencio and Wilhelm Verwoerd (eds), Looking Back, Reaching Forward: 
Reflections on the Truth and Reconciliation Commission of South Africa (Zed Books, London 2000); Rosemary 
Nagy, ‘Violence, Amnesty and Transitional Law: “Private” Acts and “Public” Truth in South Africa’ (2004) 1 
Afr. J. Legal Stud. <http://www.africalawinstitute.org/ajls/vol1/no1/nagy.pdf> accessed 7 April 2006; Emily H. 
McCarthy, Note, ‘South Africa’s Amnesty Process: A Viable Route Toward Truth and Reconciliation?’ (1997) 3 
Mich. J. Race & L. 183. 
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authorized superior in a recognized political organization ordered the act, or whether 

the act was closely related to an explicit programmatic statement of an established 

political organization’.77 This can be problematic as it can distort the truth that is 

revealed. For example, as Slye argues focusing on the existence of orders grants 

power to ‘the state, political parties and other political organizations in decisions 

concerning amnesty’ as an individual’s application for amnesty may depend on 

whether the organization admits to having ordered the act in question.78 In practice, 

many superiors would be reluctant to admit ordering acts if doing so would make 

them liable to prosecution.79

37 Economic crimes often reach epidemic proportions during situations of mass 

human rights violations, whether in terms of the members of the ruling elite using 

their power to enrich themselves; foreign corporations exploiting (or perhaps even 

instigating) political instability for profit; corruption by state officials, usually by 

extracting bribes or expropriating property; collaboration with enemies by business 

people; or simply engagement in black market trade by ordinary civilians. These 

crimes are commonly excluded from amnesty laws as the exposure of extensive 

greed and plunder by a dictatorial regime can contribute to undermining any lingering 

support that it might have, as a dictator can usually claim that human rights abuses 

result from a selfless desire to eradicate the dangers to the state; but there can be no 

such defence for corruption.80 Furthermore, ‘with crimes of corruption, the public may 

collectively feel that they are the victims of theft’, whereas ‘human rights violations 

generally lack this sense of collective victimization because in most cases the 

violations have not affected the majority of the public’.81 The exclusion of economic 

crimes can also apply to the criminal fund-raising activities of armed opposition 

groups or to economic activities that were subverting the political (usually socialist) 

order,82 where governments viewed economic control as fundamental to the entire 

social system. Finally, serious offences for personal enrichment such as drug 

                                                 
77 Slye (n 76) 179-80. 
78 Ibid 180. 
79 Karen Gallagher, ‘No Justice, No Peace: The Legalities and Realities of Amnesty in Sierra Leone’ (2000) 23 
T. Jefferson L. Rev. 149, 163. 
80 Freeman (n 63) 3. 
81 Ibid. 
82 eg the 1989 Albanian amnesty excluded ‘… illicit appropriation of socialist property according to arts 61-68 of 
the Penal Code; appropriation of private property according to arts 101-102 of the Penal Code; as well as those 
persons who have been given uncommutable sentences for various repeated penal offences’ (art 1.1). 
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trafficking seem to be consistently barred from national amnesty laws. Nonetheless, 

in many transitional contexts, amnesties have been granted for economic crimes, 

often recognizing that under the previous regime, obtaining basic necessities was 

hard and individuals were forced to engage in smuggling, black market purchasing, 

or breaking rationing rules. Even where the crimes are more serious, such as 

business people trading with the enemy, amnesty is sometimes granted as the 

support of the business community is necessary for national reconstruction. This 

occurred in several countries in Europe after 1945.83

38 ‘Crimes against individuals’ is an extremely broad category of crimes, which 

applies, in this study, to crimes committed against individuals who were not 

belligerents, such as civilians or former combatants who were hors de combat due to 

‘sickness, wounds, detention, or any other cause’ and hence entitled to ‘be treated 

humanely’ according to common Article 3 of the Geneva Conventions. The category 

covers all crimes against these persons, including common crimes that are not 

political but occur within a period of dictatorial rule or conflict. This means that this 

category could include a range of activities from damage to property to serious acts 

of physical or sexual violence. As crimes against individuals always occur during 

dictatorial or conflict situations, they frequently benefit from amnesty. However, it is 

common for amnesty laws that prevent prosecution for crimes against individuals to 

make exceptions for certain crimes, particularly rape, murder, kidnapping, and theft. 

39 Each amnesty law can apply to either one or several of the four categories of 

crimes, and these categories can overlap. For example, crimes against individuals 

can, when particularly severe, also be international crimes, although distinguishing 

when the threshold of severity for international crimes has been reached can be 

difficult. For example, if several civilian deaths occur, should they be treated as 

murder or crimes against humanity? Furthermore, even when it can be proven that 

international crimes did take place, it can be difficult to ascertain whether the 

government’s deliberations took the international character of the crimes into 

account, thereby deliberately amnestying or excluding international crimes, or 

whether the government simply considered the domestic legal system and political 

constraints. This can be particularly problematic when amnesties for crimes 
                                                 
83 eg the 1953 French amnesty covered ‘Those convicted of trading with the enemy, if their sentences did not 
exceed five years of prison and a 20,000 franc fine’. 
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committed during a civil war provide immunity for actions that are characterized as 

domestic crimes, rather than as international crimes. For example, in a conflict where 

large numbers of civilians are killed, the amnesty text may cover murder, but not 

crimes against humanity. This means that perpetrators of international crimes can 

benefit from the amnesty, without the nature of the crimes that they committed being 

recognized by the state. States can also create ambiguity in the terms of the amnesty 

by using phrases such as ‘ferocious and barbarous acts’,84 ‘atrocious’ acts,85 or 

‘blood crimes’, but failing to define these terms. This ambiguity contributes to 

concealing the truth about events and denies acknowledgement to the victims. For 

the purposes of this study, amnesties have been described as including international 

crimes only where conflicts that were characterized by international crimes resulted in 

blanket amnesties for all crimes that occurred;86 or where there is specific evidence, 

such as court proceedings, to demonstrate that the amnesty was applied to 

international crimes. For this reason, the proportion of amnesty laws granting 

amnesty for international crimes is probably under-represented in the data. The 

distribution of the inclusion and exclusion of each category of crimes in 41987 

amnesty laws is shown in Figure 4: 
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Figure 4: Treatment of categories of crimes in amnesty laws. 

                                                 
84 Ley 37 de 1981 por la cual se declara una amnistía conditional, Diario Official No. 35760, 14 May 1981, p. 
442 (Colom.). 
85 Ley 35, Diario Official Nº 36133 bis, p. 529 ‘por la cual se decreta una amnistía y se dictan normas tendientes 
al restablecimiento y preservación de la paz’, 19 November 1982 (Colom.) This amnesty provided immunity to 
torturers, despite exempting ‘atrocious crimes’, for further information see Kai Ambos, Impunidad y Derecho 
Penal Internacional (2nd ed., Ad Hoc, Buenos Aires 1999) 126-141. 
86 See eg Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of 
Sierra Leone (‘Lomé Accord’) 1999 (Sierra Leone) art IX(2). 
87 Crimes could not be clearly ascribed to a category for 2 amnesties of the 421 in the database, due to a paucity 
of data on the amnesty processes concerned. 
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From this graph, it is clear that the vast majority of amnesty laws were offered for 

political crimes, although 22 per cent of amnesties excluded all or some political 

crimes. Immunity for crimes against individuals, including crimes that did not have a 

political objective, was granted in 26 per cent of amnesties. In contrast, an almost 

equal number of amnesties excluded some form of crimes against individuals, this 

meant usually amnestying lower-level offences against individuals, but denying 

immunity for serious crimes such as murder or sexual violence. Only 21 per cent of 

the amnesties included in the database have explicitly included protection for some 

or all of the international crimes, although, for many amnesties the crimes occurring, 

although serious, did not reach the threshold of international crimes. This means that, 

of the amnesties where international crimes were a factor, the proportion granting 

amnesty for international crimes would be higher. Among amnesties for international 

crimes there have been some disparities between the regions, with 30 per cent of the 

amnesties for international crimes occurring in both the Americas and Sub-Saharan 

Africa, and only 4 per cent occurring in the Middle East and North Africa. In contrast, 

26 per cent of the amnesties excluding international crimes occurred in the Americas, 

compared with only 10 per cent in the Middle East and North Africa. 

40 When the patterns relating to amnestying each category of crimes are looked 

at over time, it becomes apparent that the number of amnesties both including 

protection for international crimes and excluding immunity for them has increased 

since the Second World War, particularly during the 1990s. Perhaps the most 

significant period for international crimes is after the UN changed its approach to 

amnesty laws with the signing of the Lomé Accord on 7 July 1999.88 Since this date, 

29 amnesty laws have excluded some form of international crimes, which has 

inspired human rights activists to point to a growing trend to prohibit impunity for 

these crimes. This research has found, however, that during the same period, 24 

amnesty laws have granted immunity to perpetrators of international crimes, and that 

consequently, it is too early to suggest that an international custom is developing. 

                                                 
88 At the signing of the Lomé Accords, the Special Representative of the Secretary-General of the UN, Francis 
Okelo, appended ‘a hand-written disclaimer to the agreement’, stating ‘the UN holds the understanding that the 
amnesty provisions of the Agreement shall not apply to international crimes of genocide, crimes against 
humanity, war crimes and other serious violations of international humanitarian law’. For more information see 
UNSC ‘Seventh Report of the Secretary General on the United Nations Observer Mission in Sierra Leone’ (30 
July 1999) UN Doc S/1999/836 [54]; William A. Schabas, ‘Amnesty, the Sierra Leone Truth and Reconciliation 
Commission and the Special Court for Sierra Leone’ (2004) 11 U.C. Davis J. Int’l L. & Pol’y 145. 
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41 This section argues that despite the growth of international law during the 

post-war period, states continue to amnesty international crimes, although some 

states are now pursuing more nuanced approaches. For example, states may pursue 

prosecutions of those who are deemed ‘most responsible’ for periods of mass 

atrocities, whilst creating alternative justice mechanisms for lower-level offenders. 

This could potentially be argued to fulfil the state’s international obligations, as it is 

unrealistic to expect the state to pursue formal prosecutions for all offenders, due to 

the lack of resources and volume of crimes that occurred. Furthermore, if a state 

relies upon a broader conception of justice by using traditional or community-based 

justice processes rather than formal prosecutions, such processes, as will be 

discussed below, could also be argued to fulfil the state’s obligations. 

Which Conditions are Attached to Amnesties? 
42 In researching conditional amnesties, the following classifications were 

identified using the text of the amnesty laws, and academic literature on individual 

amnesty processes and transitional justice mechanisms: surrendering and disarming; 

repenting and providing information on comrades; fulfilling the conditions within 

prescribed time limits; telling the truth; repairing the harm; participating in community-

based justice mechanisms; and submitting to lustration and vetting procedures. 

These conditions can either be an integral part of the amnesty process, such as 

surrendering, or they can be independent yet complementary mechanisms that are 

introduced at the same time as the amnesty, or possibly some time afterwards to 

lessen its negative impact on victims and society. On occasion, this distinction can 

become muddled. For example, although truth commissions are usually independent 

yet complementary mechanisms, in the case of the South African TRC, telling the 

truth to the Amnesty Committee was an integral part of the amnesty process. 

43 The first category, the obligation to surrender and hand over weapons to the 

authorities, is a long-standing condition of peace initiatives following conflicts or 

internal unrest, and is increasingly formalized in Disarmament, Demobilization and 

Reintegration (DDR) programmes which can be outlined in negotiated peace 

agreements. Amnesties and DDR programmes can be mutually reinforcing, as even 

where an amnesty is conditional on surrendering weapons, the other measures 

within the DDR programme to reintegrate former combatants into society could help 

to allay the combatants’ fears of retaliation or destitution. Indeed, on occasion DDR 
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programmes have been administered jointly with amnesties.89 Where former 

combatants are required to surrender, the amnesty often stipulates that combatants 

must do so voluntarily to benefit from the amnesty,90 although it can be accompanied 

by threats of further legal or military action against those who refuse to turn 

themselves in.91 The process of surrendering can vary between different conflicts. 

For example, in some conflicts, combatants could be required to surrender to civilian 

authorities, whereas in others they may have to present themselves to the security 

forces.92 Occasionally, insurgents can surrender to more neutral institutions, such as 

leading members of a locality93 or international organizations, such as the Red Cross 

or NATO.94 Most often they can surrender to a range of government bodies, 

depending on their preference and location.95 In addition to surrendering, former 

combatants are often required to disarm. Sometimes, cash incentives, known as ‘buy 

back’ programmes, are introduced. These offer payments usually on a varying scale 

depending on the type of weaponry that is surrendered. In addition to contributing to 

disarmament, such programmes can provide financial resources to insurgents to help 

them establish their new lives, although they can be problematic.96 In addition to 

handing over weaponry, in some conflicts, amnesty is also conditional on the 

surrender of hostages.97 This seems to reflect a military tradition of exchanging 

prisoners at the end of a conflict, particularly where the release of hostages is timed 

to coincide with the release of detained insurgents. Amnesties that require 

beneficiaries to surrender can contribute positively to attempts to achieve stability by 

                                                 
89 Eg the Ugandan Amnesty Commission is responsible for overseeing the DDR programmes for surrendering 
combatants. See Amnesty Act 2000 (Uganda) art 9. 
90 eg art 41 of the 1999 Civil Harmony Law (Alg.) required that combatants must surrender voluntarily to receive 
the amnesty. 
91 eg on 20 May 1997 in Afghanistan, the Taliban chief asked all opposition forces to surrender and offered them 
amnesty, warning that those who did not would be tried by Islamic courts. 
92 eg in El Salvador in 1980, insurgents were required to present themselves at military bases to receive amnesty. 
93 Eg under the 1983 Bangladeshi amnesty, individuals could surrender to inter alia the leading members of their 
localities. 
94 eg under the 1987 Indo-Sri Lanka Accord it was agreed that ‘Tamil militants shall surrender their arms to 
authorities agreed upon to be designated by the President of Sri Lanka. The surrender shall take place in the 
presence of one senior representative each of the Sri Lanka Red Cross and the Indian Red Cross’ (annex 4). 
Similarly, the Macedonian amnesty laws in 2001 and 2002 required combatants to surrender to NATO forces. 
95 eg the 1999 Algerian amnesty permitted insurgents to surrender to military, civilian, administrative or judicial 
authorities. 
96 UNSC, ‘Report of the Secretary-General on the Role of United Nations Peacekeeping in Disarmament, 
Demobilization and Reintegration’ (11 February 2000) UN Doc S/2000/101 [38] and Jeffrey Isima, ‘Cash 
Payments in Disarmament, Demobilisation and Reintegration Programmes in Africa’ (2004) 2 J. Sec. Sector 
Mgmt. <http://www.jofssm.org/issues/jofssm_0203_isima.pdf>. 
97 The surrender of hostages was required in amnesties in Fiji in 2000; in India in 1991; in Iraq in 1988; and in 
Mexico in 1994. 
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providing a symbol that the violence is finished; reducing the potential of rebel forces 

to cause disruption; facilitating trust-building initiatives to enable different stakeholder 

groups to work together in rebuilding the country; contributing to a general 

demilitarization of society; and boosting ‘the local community’s confidence that 

progress could be made in restoring law and order’.98

44 The idea of repentance being a necessary prerequisite for amnesty has been 

employed in many countries, usually for opponents of the state. Repentance 

requirements can make amnesties conditional on the beneficiaries signing written 

documents or making public statements in which they renounce their political or 

violent activities99 and swear loyalty to the state and its laws.100 Where individuals 

have promised to obey these conditions, there can be stiff penalties for recidivism, 

such as having to serve the punishment for the actions that were amnestied, in 

conjunction with the punishment for the subsequent crimes.101 It has been suggested 

that amnesty should not be exchanged for a ‘pre-existing duty (such as the duty to 

obey the law)’.102 But for insurgents who were willing to risk their life and liberty to 

fight the central government, any public statement of recognition of the legitimacy of 

the state can be of major symbolic importance. Alternatively, amnesty processes may 

require applicants to admit their guilt. For example, Sarkin highlights that the 

Amnesty Committee of the South African TRC ‘deemed denial of guilt to be an 

obstacle to the granting of amnesty’.103 He comments that this can be problematic 

where ‘people might be guilty, but believe that they are not, since they view the acts 

they admittedly performed as legitimate’.104 Amnesty applicants in other processes 

have been required to show remorse. For example, in Timor Leste, individuals who 

participate in the Community Reconciliation Process could be required to perform an 

                                                 
98 James Watson, ‘A Model Pacific Solution? A Study of the Deployment of the Regional Assistance Mission to 
Solomon Islands’ (2005) Working Paper No. 126 (Land Warfare Studies Centre Working Papers) 
<http://www.defence.gov.au/ARMY/lwsc/Publications/WP_126.pdf> accessed 8 February 2006, 11. 
99 eg art 1 of the 1999 Civil Harmony Law (Alg.) required applicants to proclaim that they had ceased all 
terrorist activities. Similarly, the 1981 Colombian amnesty provided ‘Any person who wishes to avail himself of 
the benefit of amnesty must ... make an express and individual statement to cease his participation in the 
punishable acts that the foregoing rule applies to’ (art 3). 
100 eg the 1979 Yemeni amnesty required recipients to swear allegiance to the state. Similarly, the 2000 Sudanese 
amnesty was conditioned on applicants publicly agreeing to observe Sudan’s constitution and laws. 
101 eg the 1990 Angolan amnesty was conditional on the beneficiary not repeating his crime or committing any 
other serious crime. Similarly, beneficiaries of the 1991 Lebanese amnesty were prohibited from committing 
similar crimes and were sometimes investigated to ensure that they did not. 
102 Sarkin & Daly (n 26) 722. 
103 Sarkin (n 76) 237. 
104 Ibid 238. 
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act of reconciliation, such as a public apology.105 Amnesty applicants may also be 

required to demonstrate that they have turned their back on their former 

organizations by providing information on their former comrades. For example, under 

a series of ‘Repentance Laws’ in Turkey, those who surrendered were required to 

provide information on the identities and whereabouts of fellow fighters who had not 

surrendered.106 Finally, some states have decided to try to ensure that repentance is 

genuine by requiring that beneficiaries of the amnesty participate in re-education 

programmes.107 Where states encourage amnesty beneficiaries to show their 

repentance for their previous actions by, for example, apologizing directly to their 

victims within the context of a truth commission or community-based justice 

mechanism it could be viewed as pre-dominantly of benefit to individual victims and 

their families. However, the symbolism of public displays of repentance from 

belligerent institutions or individual amnesty applicants can contribute to repudiating 

the crimes of the past and demonstrating an intention to adhere to the rule of law. 

Where this occurs, such proclamations although symbolic, may be necessary to build 

trust in the fledging institutions of a transitional state and reduce enmity between 

previously warring factions. 

45 The third category relates to the common practice within amnesties of 

requiring potential beneficiaries to apply and adhere to the conditions within a 

specified time limit, which is often integrated into overall timeframes to establish 

democratic rule. The time limits that are imposed have ranged from 15 days in the 

Central African Republic in 1997, to seven years in Uganda.108 The limits have 

frequently been lengthened either by an extension as provided for in the text of the 

amnesty, an amendment to the original law, or by the introduction of a subsequent 

amnesty law. However, problems may arise where an amnesty is frequently 

extended or renewed, as such activity may create an expectation among insurgents 

that they can benefit from an amnesty at any time, and can therefore take a ‘wait and 

                                                 
105 UNTAET, Regulation No. 2001/10 on the Establishment of a Commission for Reception, Truth and 
Reconciliation in East Timor, 2001 (E. Timor) s 27.7. 
106 Amberin Zaman, ‘Turkish Parliament Approves Amnesty for Kurdish Rebels’ Voice of America News 
(Ankara 29 July 2003). 
107 Eg individuals who received amnesty in Ethiopia in 1978 and 1980 were required to attend briefings on 
‘Ethiopia’s long-recorded unity, the theory of Marxism-Leninism and the process of the Ethiopian revolution’. 
See ⎯⎯, ‘Amnesty for “Several Hundred” in Eritrea’ BBC Summary of World Broadcasts (Addis Ababa 26 
April 1980). 
108 The Ugandan amnesty came into force in 2000 and is still in operation at the time of writing (March 2007). 
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see’ approach rather than engage with the process. In contrast, imposing time limits 

on amnesty applicants can increase pressure on the targeted groups to participate in 

an amnesty process while the option is available to them, which may help the peace 

process to progress. Furthermore, time limits on amnesty processes emanating from 

peace treaties are often integrated into overall time frames to establish democratic 

rule. 

46 The fourth category concerns the relationship between amnesties and truth 
commissions. This relationship can take many forms.109 Firstly, an amnesty can be 

introduced before the establishment of the truth commission. This was the case in 

Chile, where the military junta had promulgated an amnesty law in 1978 to shield 

members of the armed forces from prosecution for serious crimes that they had 

committed during the ‘dirty war’. When the democratic government subsequently 

came to power in 1990, it found for a number of reasons that the amnesty law was 

impossible to repeal, which led the president, Patricio Aylwin, to inaugurate a truth 

commission to achieve ‘justice inasmuch as was possible’.110 Secondly, an amnesty 

can be introduced following a truth commission, as occurred in El Salvador. Here, the 

truth commission in its report named individual perpetrators who were linked to the 

government, causing the government to respond by enacting an amnesty to protect 

those who had been named.111 Finally, an amnesty can be introduced in conjunction 

with a truth commission. This could mean either two independent mechanisms that 

are introduced simultaneously, as for example under the 1999 Lomé Accord that 

aimed to end the conflict in Sierra Leone;112 or a truth commission that has the power 

to grant amnesty. It is this latter relationship between the two forms of transitional 

justice that has sparked the most debate in recent years, following the establishment 

of the South African TRC. Its appeal is based on the belief that providing amnesty 

                                                 
109 For a discussion of the impact of the amnesty in exchange for truth model, see literature on the South African 
TRC, such as Sarkin (n 76); Peter A. Schey, Dinah L. Shelton and Naomi Roht-Arriaza, ‘Addressing Human 
Rights Abuses: Truth Commissions and the Value of Amnesty’ (1997) 19 Whittier L. Rev. 325; Lyn S. Graybill, 
‘Pardon, Punishment and Amnesia: Three African Post-conflict Methods’ (2004) 25 Third World Q. 1117; 
Kader Asmal, ‘Truth, Reconciliation and Justice: The South African Experience in Perspective’ (2000) 63 Mod. 
L. Rev. 1; Alex Boraine, A Country Unmasked: Inside South Africa's Truth and Reconciliation Commission 
(Oxford University Press, Cape Town 2000). 
110 Cited in Terence S. Coonan, ‘Rescuing History: Legal and Theological Reflections on the Task of Making 
Former Torturers Accountable’ (1996) 20 Fordham Int’l L. J. 512, 539. 
111 Priscilla B. Hayner, Unspeakable Truths: Confronting State Terror and Atrocity (Routledge, New York 2001) 
91. 
112 1999 Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of 
Sierra Leone (‘Lomé Accord’) (Sierra Leone). 
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encourages the involvement of perpetrators in revealing the truth, thereby 

contributing to the establishment of a more balanced historical account than would be 

the case if only the stories of the victims were heard. 

47 ‘Community-based justice’ refers to grassroots mechanisms that employ a 

more restorative approach to justice than the retributive approach typified by trials.113 

Restorative approaches can be suitable where formal Western-style retributive 

prosecutions are not possible due to practical and political constraints, or where 

restorative mechanisms are the preferred approach to justice among the general 

population, which is the case in many societies in Africa and elsewhere.114 To date, 

there have been several examples of situations where amnesty laws have been 

introduced in conjunction with community-based justice processes. For example, the 

Acholi people of northern Uganda, who have suffered greatly from the acts of the 

LRA, use their traditional dispute resolution mechanisms, known as nyouo tong 

gweno and mato oput as a means of reintegrating into society former combatants 

who have been amnestied.115 In addition to traditional conflict resolution processes, 

restorative justice in transitional states may also be incorporated into the work of a 

truth commission or take the form of a hybrid between truth commissions and 

community-based justice mechanisms, as illustrated by the work of the Community 

Reconciliation Process of the East Timorese Commission for Reception, Truth and 

Reconciliation.116 The flexibility of the restorative justice approach to punishment 

offers the opportunity for an amnesty to be reconciled with a legitimate justice 

process in which the needs of the victims are acknowledged. Perpetrators might also 

                                                 
113 For a discussion of restorative approaches, see Martha Minow, Between Vengeance and Forgiveness: Facing 
History after Genocide and Mass Violence (Beacon Press, Boston 1998) 91; Guillermo Kerber, ‘Overcoming 
Violence and Pursuing Justice: An Introduction to Restorative Justice Procedures’ (2003) Ecumenical Rev. See 
also Jennifer J. Llewellyn and Robert Howse, ‘Institutions for Restorative Justice: The South African Truth and 
Reconciliation Commission’ (1999) 49 U. Toronto L. J. 355, 374-5 and Sarkin & Daly (n 26) 693. 
114 For examples of societies that rely on restorative justice to settle disputes, see Carola Eyber and Alastair 
Ager, ‘Conselho: Psychological Healing in Displaced Communities in Angola’ (2002) 360 Lancet 871; Joanna 
Stevens, ‘Access to Justice in Sub-Saharan Africa’ (November 2000) <http://www.grc-
exchange.org/docs/SSAJ4.pdf> accessed 23 March 2006. 
115 Lucy Hovil and Joanna R. Quinn, ‘Peace First, Justice Later: Traditional Justice in Northern Uganda’ (2005) 
Working Paper No. 17 (Refugee Law Project, Faculty of Law, Makerere University, Kampala, Uganda) 
<http://www.refugeelawproject.org/papers/workingpapers/RLP.WP17.pdf> accessed 16 September 2005; Amy 
Colleen Finnegan, ‘A Memorable Process in a Forgotten War: Forgiveness within Northern Uganda’ (2005) 
(MA in Law and Diplomacy thesis, Fletcher School, Tufts University 2005) 
<http://fletcher.tufts.edu/research/2005/Finnegan.pdf> accessed 11 September 2006; Marc Lacey, ‘Atrocity 
Victims in Uganda Choose to Forgive’ New York Times (Gulu 18 April 2005). 
116 Erica Harper, ‘Delivering Justice in the Wake of Mass Violence: New Approaches to Transitional Justice’ 
(2005) 10 J. Conflict & Security L. 149. 
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have to perform appropriate cultural or religious rituals to show their desire to change 

and become reintegrated into society.117 This could enable the amnesty to be 

granted in a context of societal forgiveness and reconciliation. Furthermore, where 

the community-based justice initiatives impose ‘punishment’ on offenders, such as 

participating in community service or making reparations to their victims, the amnesty 

could be conditional on the offenders complying with the penalties imposed by the 

restorative justice mechanism and could therefore work as an enforcement 

mechanism, and act to reassure the victims of the genuineness of the process. 

Furthermore, it is argued by restorative justice advocates that this more integrative 

approach to justice can contribute to breaking the cycles of power and oppression 

which frequently exist in transitional societies. 

48 Amnesty laws can be related to lustration policies that aim to remove those 

implicated in the former regime from office, or to bar them from certain public sector 

posts in a number of ways.118 Firstly, a few amnesty laws have followed purges to 

undo their perceived excesses. For example, immediately following World War Two, 

there were purges (also known as épuration) in several European countries of Nazi 

and Fascist operatives and collaborators. As time passed, these measures became 

viewed as too severe, and consequently amnesties were introduced to reverse 

them.119 More commonly, however, lustration policies are implemented in conjunction 

with amnesty, or soon afterwards, to create some form of accountability. Although 

their can be risks associated with lustration,120 combining amnesties with 

                                                 
117 M. Cherif Bassiouni, ‘Searching for Peace and Achieving Justice: The Need for Accountability’ (1996) 59 
Law & Contemp. Probs. 9, 21. 
118 For a discussion of lustration, see Roman Boed, ‘An Evaluation of the Legality and Efficacy of Lustration as 
a Tool of Transitional Justice’ (1999) 37 Colum. J. Transnat’l L. 357, 358. 
119 See eg Jon Elster, Closing the Books: Transitional Justice in Historical Perspective (Cambridge University 
Press, Cambridge 2004); Norbert Frei, Adenauer's Germany and the Nazi Past: The Politics of Amnesty and 
Integration (Columbia University Press, New York 2002); Stein Ugelvik Larsen and others (eds), Modern 
Europe after Fascism (Social Science Monographs, Columbia University Press, Boulder 1998); Frederick C. 
Engelmann, ‘How Austria has Coped with Two Dictatorial Legacies’ in John H. Herz (ed), From Dictatorship to 
Democracy: Coping with the Legacies of Authoritarianism and Totalitarianism (Contributions in Political 
Science, Greenwood Press, Westport, Conn. 1982); Jon Elster, ‘Redemption for Wrongdoing: The Fate of 
Collaborators after 1945’ (2006) 50 J. Conflict Resol. 324; István Deák, Jan Tomasz Gross and Tony Judt, The 
Politics of Retribution in Europe: World War II and its Aftermath (Princeton University Press, Princeton, N.J. 
2000); Jon Elster, ‘A Framework for the Study of Transitional Justice’ 16 August 2001 
<www.media.uio.no/forskning/prosjekter/1945/artikler/framework1.shtml> accessed 3 August 2004; Roy 
Palmer Domenico, Italian Fascists on Trial, 1943-1948 (University of North Carolina Press, Chapel Hill 1991). 
120 See eg Neil J. Kritz, ‘Dealing with the Legacy of Past Abuses: An Overview of the Options and their 
Relationship to the Promotion of Peace’ in Mô Bleeker Massard and Jonathan Paige Sisson (eds), Dealing with 
the Past: Critical Issues, Lessons Learned, and Challenges for Future Swiss Policy (Swiss Peace Foundation, 
Bern, Switzerland 2004), 25; Larry Diamond, ‘What Went Wrong in Iraq’ Foreign Affairs (September/October 
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programmes to remove those associated with abusive policies from office can 

provide a form of accountability for perpetrators, can meet the needs of victims that 

their former oppressors do not continue to benefit from their crimes, and can help to 

restore faith in government institutions. 

49 Amnesty laws raise various issues relating to the final category: reparations. 

Firstly, as discussed above, an amnesty could be a form of reparation to individuals 

who have been penalized or imprisoned by the state for their alleged political or 

religious beliefs. In contrast, amnesty laws that are issued to perpetrators of 

international crimes could constitute a violation of the right of victims to a remedy, 

which should then itself be remedied. An amnesty law could, however, include 

provision for reparations, or could be accompanied by legislation to provide financial 

compensation for victims and their families, by facilitating the victims’ right to file a 

civil suit, and by measures to memorialize the suffering of the victims and prevent 

such violations re-occurring. Such measures could result in the amnesty being 

regarded as satisfying a state’s obligation to provide a remedy. In analysing the 

relationship between amnesties and reparations, reparations have been divided in 

the following sub-categories: restitution, compensation, rehabilitation, satisfaction 

and guarantees of non-repetition, using the definition of reparations in the UN’s Basic 

Principles and Guidelines on the Right to a Remedy.121 Although the right of 

individuals to regain property that was confiscated or that they had been forced to 

abandon whilst fleeing violence could be regarded as a form of restitution, it has 

been treated as a separate category in the database, due to the complex issues 

related to it. 

50 Within the seven categories of conditional amnesties outlined here, in practice 

many of the categories can overlap. For example, a requirement to repent for past 

crimes could be a stand-alone obligation to be made before a state official in 

exchange for amnesty, or it could form part of a truth commission or community-

                                                                                                                                                         
2004); Gunnar Theissen, ‘Supporting Justice, Co-existence and Reconciliation after Armed Conflict: Strategies 
for Dealing with the Past’ in David Bloomfield, Martina Fischer and Beatrix Schmelzle (eds), Berghof 
Handbook for Conflict Transformation (Berghof Research Center for Constructive Conflict Management, Berlin 
2005) 5. 
121 UNGA, ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law’ 
UNGA Res 60/147 (16 December 2005) Princs 19-23. These guidelines are not binding on states but are 
intended to reflect international standards on the right to a remedy. 
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based justice mechanism, where applicants will confess their actions as a sign of 

repentance. Similarly, the existence of time limits for amnesty applications are 

frequently tied to requirements that combatants seeking amnesty surrender to 

designated institutions. During the research on conditional amnesties, there have 

been some difficulties, which could have led to categories being under-reported. For 

example, within a state that has introduced an amnesty, certain tribal or ethnic 

groups may have community-based justice mechanisms to reintegrate former 

combatants into their society. But as these processes are often localized, they may 

not yet have become the subject of research and therefore could not be identified for 

this study. 

51 The conditions that are attached to amnesties can vary between extremes 

with some amnesties such as those in Cameroon, Chad (1983) and Sierra Leone 

(1996) explicitly stating that they were unconditional; others imposing very few 

conditions; and finally, others introducing nearly all possible measures by, for 

example, combining amnesty with truth commissions and reparations programmes. 

Often, however, conditions are simply not described in the amnesty law, although 

they may be created by subsequent implementing regulations, or conditions may not 

be viewed as necessary for more reparative forms of amnesty such as releasing 

political prisoners from imprisonment. Due to this disparity to practice, information 

has only been gathered on the conditions attached to 268 amnesty laws. The 

distribution of these conditions is shown in Figure 5: 
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Figure 5: Distribution of conditions attached to amnesty laws. 

The most striking result in Figure 5 is the number of amnesties with reparations 

measures attached. This result will be broken down below to illustrate the range of 

activities that can fall within the category of reparations. Within this data it is also 
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interesting to note that some of the conditions, such as the surrender of weapons, 

have been relied upon throughout the history of warfare whereas others are recent 

innovations. Perhaps the most discussed development has occurred in the area of 

truth commissions and commissions of inquiry. Although such mechanisms were 

used before the fall of apartheid in South Africa in the early 1990s, the South African 

model has become influential and has contributed to a rise in the number of 

amnesties that are related to truth-seeking processes, as shown in Figure 6: 
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Figure 6: Number of truth commissions across the period. 

From this chart it is clear that in the period after the Human Rights Violations 

Committee of the South African TRC submitted its report in October 1998, the 

popularity of truth commissions accompanying amnesty processes increased 

substantially. Between January 2005 and June 2006, 11 amnesty processes were 

introduced, of which four have been accompanied by truth-recovery mechanisms. 

This appears to indicate that although the figures are small as yet, a trend is 

developing. 

52 The distribution of each form of reparations among these amnesties is shown 

in Figure 7: 
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Figure 7: Amnesties and reparations programmes. 

These differences in the distribution of each of these forms of reparation perhaps 

reflect their differing natures, with measures introduced to provide satisfaction and 

guarantees of non-repetition often being less complicated to implement and 

beneficial for many more individuals than rehabilitation. The introduction of reparation 

measures has grown in popularity during the period since the Second World War with 

97 amnesty laws having complementary reparation measures since 1990. Although 

some of the reparation measures can be expensive for the state to provide, others 

can occur without any financial burden, for example, an official apology. This could 

perhaps explain why, when comparing the regions that most frequently rely on 

amnesty laws, there is little difference in the number of amnesty laws that are related 

to reparations, despite the wide disparities in wealth between these regions: related 

reparations and amnesties were introduced in 50 countries in Europe and Central 

Asia, and in 64 countries in Sub-Saharan Africa. All forms of reparations have 

increased in popularity during the period with the most dramatic growth in recent 

years occurring in the category of satisfaction and guarantees of non-repetition. 

Overall, the data on conditional amnesties appears to show that all forms of 

conditional amnesty have increased in popularity since the Second World War. 

53 This section has explored the conditions that can be attached to an amnesty, 

including practical conditions to improve the law’s efficacy, and more reparative 

conditions that aim to fulfil the state’s obligations to ensure the victims’ rights to truth 

and reparations. This section has argued that states are often willing to impose 

practical conditions such as requiring combatants to surrender and lay down their 

weapons within a specified period before being considered eligible for amnesty. 

Where an amnesty aims to promote peace and stability within a war-torn society, 

such conditions can create an incentive for former combatants to engage promptly 

with a peace process, and can contribute to the gradual demilitarization of the society 

and a reduction in violence. The Amnesty Law Database has also revealed that 

states are becoming increasingly willing to attach more reparative conditions to the 

grant of amnesty. Such conditions can result in investigations of human rights abuses 

and providing victims with appropriate reparations, including compensation and 

restitution, whilst working towards establishing a society in which the suffering of the 
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victims is memorialized and measures are taken to prevent a repetition of the crimes 

that they endured. 

Amnesty as a Tool to Promote Reconciliation 

54 Many amnesties have been, or are at least claimed by governments to have 

been, introduced to promote reconciliation, as either the sole objective, or more 

usually, in conjunction with other considerations, such as an unsuccessful military 

campaign. These governments proclaim that amnesties are needed to ‘create a 

climate of détente, confidence and assurance’122 in which all parties can come 

together in an atmosphere of acceptance and tolerance to establish democracy.123 

This section will explore whether amnesties can contribute positively to reconciliation. 

55 Before attempting to evaluate the contribution that amnesty can make to 

promoting reconciliation within transitional states, the term ‘reconciliation’ must first 

be explored. This term is often highly disputed,124 with different stakeholder groups, 

or individuals, holding differing interpretations on its meaning, how it can be 

achieved, or even its objectives. The term can even be appropriated to justify 

competing political goals. For example, calls for retribution and vengeance through 

widespread prosecutions for past crimes are often based on arguments that without 

justice there can be no reconciliation,125 whereas advocates of blanket impunity can 

also describe their goal as to reconcile society, by looking towards the future, rather 

than reliving the pain and suffering of the past. 

56 In describing the objectives of reconciliation, Crocker has suggested that 

understandings can range from thinner conceptions that aim at ending the violence 

                                                 
122 Wording is taken from the 1989 announcement of amnesty by the Beninese government, see ⎯⎯, ‘Benin 
Political Bureau announces amnesty measure’ BBC Summary of World Broadcasts (31 August 1989). 
123 This wording is taken from expressions used in a number of amnesty processes.  
124 For discussion of the meaning of ‘reconciliation’, see Erin Daly and Jeremy Sarkin, Reconciliation in Divided 
Societies: Finding Common Ground (Pennsylvania Studies in Human Rights, University of Pennsylvania Press, 
Philadelphia 2007); Sarkin & Daly (n 26); Lyn S. Graybill and Kimberly Lanegran, ‘Truth, Justice, and 
Reconciliation in Africa: Issues and Cases’ (2004) 8 Afr. Stud. Q. 1; Laurel E. Fletcher and Harvey M. 
Weinstein, ‘Violence and Social Repair: Rethinking the Contribution of Justice to Reconciliation’ (2002) 24 
Hum. Rts. Q. 573; Erin Daly, ‘Transformative Justice: Charting a Path to Reconciliation’ (2001) 12 Int’l Legal 
Persp. 73; Donna Pankhurst, ‘Issues of Justice and Reconciliation in Complex Political Emergencies: 
Conceptualising Reconciliation, Justice and Peace’ (1999) 20 Third World Q. 239; Sarkin (n 76); Mahmood 
Mamdani, ‘When does Reconciliation turn into a Denial of Justice?’ (Sam Molutshungu Memorial Lectures, 
HSRC Publishers, Pretoria 1998). 
125 UNCHR, ‘Updated Set of principles for the protection and promotion of human rights through action to 
combat impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (prepared by Diane Orentlicher), 
Preamble. 
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and establishing ‘simple coexistence’ between previously warring factions, to thicker 

conceptions where former enemies ‘must not only live together non-violently but also 

respect each other as fellow citizens’. This could entail encouraging individuals to 

engage in processes of ‘forgiveness and mercy’, such as truth commissions or 

community-based justice initiatives.126 Adopting a thicker conception of reconciliation 

entails recognizing that reconciliation can occur at different levels within society. Daly 

and Sarkin have broken down these levels as follows: (1) individual; (2) inter-

personal; (3) communal; (4) national; and (5) international.127 They further highlight 

that the emphasis placed by individual governments on each level of reconciliation 

may be influenced by the nature of the human rights violations, particularly whether 

they were predominantly committed by state agents. In conceptualizing an end goal 

for reconciliation, Daly and Sarkin have suggested that, although reconciliation is a 

continual process, the objective of reconciliation policies is to reach a point ‘when the 

nation’s politics become normalized, conducted in deliberate and peaceful ways, and 

the predominant issues are not transitional’. They continue that ‘this does not mean 

that everyone in the country has become friends, but it does mean that the country 

functions with acceptably low levels of division because the population is generally 

committed to resolving disputes peaceably’.128

58 In assessing the impact of amnesty on reconciliation, Crocker’s approach to 

reconciliation as a continuum between thinner and thinker forms will be explored. 

Firstly, if a thinner conception of reconciliation, namely simply ending the violence, is 

adopted, it seems clear that amnesty can play a positive role in encouraging 

combatants to surrender and hand over their weapons. Here, it is argued that 

amnesties can potentially contribute to reducing human rights violations when a 

conflict is ongoing by creating conditions to enable peace negotiations to occur, 

particularly where some of the interlocutors would be at risk of prosecution.129 In this 

context, amnesty is often considered ‘the realistic price one has to pay for ending a 

destructive war or removing a government that has committed gross violations of 

human rights in the past’,130 and that without it, the human rights violations would 

                                                 
126 David A. Crocker, ‘Reckoning with Past Wrongs: A Normative Framework’ (1999) 13 Ethics & Int’l Aff. 43. 
127 Daly & Sarkin (n 124) 41-2. 
128 Ibid 254. 
129 Tom Hadden, ‘Punishment, Amnesty and Truth: Legal and Political Approaches’ in Adrian Guelke (ed), 
Democracy and Ethnic Conflict: Advancing Peace in Deeply Divided Societies (Palgrave Macmillan, 2004) 212. 
130 Slye (n 52) 198. 
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continue. Slye describes this scenario as a ‘trade-off … not between victims of past 

abuses and accountability for perpetrators, but between victims of past abuses and 

yet to be identified victims of future abuses’.131 The utility of amnesty in this context 

was recognized by the Sierra Leonean Truth and Reconciliation Commission, which 

described the amnesty provisions of the Lomé Peace Accord ‘as necessary in the 

circumstances that prevailed at the time’.132 In a later passage, the commission 

asserted: 

Those who argue that peace cannot be bartered in exchange for 
justice, under any circumstances, must be prepared to justify the likely 
prolongation of armed conflict. Amnesties may be undesirable in many 
cases. … However, amnesties should not be excluded entirely from the 
mechanisms available to those attempting to negotiate a cessation of 
hostilities after periods of brutal armed conflict. Disallowing amnesty in 
all cases would be to deny the reality of violent conflict and the urgent 
need to bring such strife and suffering to an end.133

In addition to the short-term objectives of simply ending the violence, it can be 

argued that in the longer term, amnesties can contribute to preventing a recurrence 

of the violations and promoting peaceful coexistence between former enemies. 

59 Amnesties can be argued ‘to quell the need for vengeance’ among those who 

have been defeated, where the amnesty entails policies of compromise and 

forgiveness on behalf of the victors.134 This idea maintains that by being merciful to 

former enemies whilst attempting to address the root causes of the conflict, the 

justification for further violence will diminish and the conditions for reconciliation and 

lasting peace will develop and could be strengthened through the establishment of 

transitional justice and human rights institutions. This reconciliatory approach to 

amnesty was the justification for the South African amnesty process as expressed in 

the 1994 Interim Constitution: ‘there is a need for understanding but not for 

vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for 

victimization’.135 In contrast, where more retributive policies are pursued, Hadden has 

asserted that ‘strict punishment of all violators may serve to maintain rather than 

                                                 
131 Ibid 198. 
132 Truth and Reconciliation Commission of Sierra Leone, Vol. 2, ‘Ch 2: Findings’ in Truth and Reconciliation 
Commission of Sierra Leone, ‘The Final Report of the Truth and Reconciliation Commission of Sierra Leone’ (5 
October 2004) <http://www.trcsierraleone.org/drwebsite/publish/index.shtml> accessed 17 March 2007 [559]. 
133 Vol. 3b, ‘Ch 6: The TRC and the Special Court for Sierra Leone’ in Ibid [11]. 
134 O’Shea (n 5) 24-25. 
135 Interim Constitution of South Africa 1994, Postamble. 
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reconcile the differing recollections and attitudes of the various communal or political 

groups from which the conflict arose’.136 The position is particularly delicate where 

there is no clear victor in a conflict, and consequently, any political settlement has to 

be a compromise between the different parties, as an attempt by one side to punish 

their opponents could reignite the violence.137 Furthermore, attempts to pursue 

retributive policies through formal prosecutions could undermine reconciliation where 

there is a risk of acquittal of individuals widely believed to be guilty due to a lack of 

evidence or where the legal proceedings are viewed as biased.138 Indeed, it has 

been argued by some commentators that adversarial trials, due to inter alia the 

limited participation they afford victims, may not always meet the needs of transitional 

societies.139

60 Amnesties can also contribute to rebuilding transitional societies by enabling 

collaborators, such as bureaucrats from the former regimes, to participate in the 

reconstruction, as they are often the only people with the necessary knowledge and 

experience.140 It has been argued that without the certainty of an amnesty, these 

individuals, even when they keep their jobs, may resort to corruption to supplement 

their income, due to the precariousness of their employment.141 This could contribute 

to undermining support for the new regime by making it appear as tainted as its 

predecessor. An amnesty for such individuals could also be beneficial following long 

periods of dictatorial rule in which large segments of the population were implicated 

in the oppression due to their role as state employees, party members or informers. 

Such widespread involvement often makes it difficult to distinguish between victims 
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Athens, OH 2001) 34. 
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and perpetrators as individuals can fall into different categories at different points in 

their lives. Any programme to allow members of the former regime to continue in 

public office should in principle, however, be coordinated with individualized 

measures to remove those responsible for serious human rights violations from 

office, as a failure to do so could cause disillusionment among victims’ groups and 

prevent individual reconciliation. 

61 Within the different levels of reconciliation outlined above, individual 

reconciliation is perhaps the hardest for an amnesty to address, as national policies 

can often do little to ‘heal the physical and psychological wounds of trauma’.142 

However, where an amnesty contributes to reducing or ending the violence, plus 

saving the expense of costly prosecutions for large numbers of offenders, this could 

help to create conditions where investment can go into the health infrastructure to 

provide services for those who have been physically or psychologically injured. The 

end of the violence would also enhance the physical security of the population, which 

is a necessary prerequisite for healing to occur. The potential for amnesty to 

contribute to individual reconciliation is, however, clearly constrained by the diversity 

of needs and responses among victim groups.143

62 Amnesty could be argued to contribute to communal reconciliation where it is 

accompanied by alternative transitional justice programmes, such as truth 

commissions or community-based justice programmes. For bilateral reconciliation 

between individual victims and perpetrators, forums where amnesty is conditional on 

the perpetrator admitting the truth of their actions, and acknowledging the suffering of 

the victim, could encourage remorse and forgiveness, which would improve the 

relationship between the individuals concerned. Such mechanisms could also help 

also help foster community reconciliation through the truth that they uncover, 

particularly by illustrating that all sides suffered during the period of violence. In 

addition, where thicker conceptions of reconciliation entail long-term processes to 

encourage individuals to interact with one another culturally, commercially and 

socially, such interactions can be incentivized by public policy, as governments, in 

addition to the high-level politics of (re-)establishing representative political and legal 

institutions, can work in collaboration with all sections of civil society, both national 
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and international, to facilitate public participation in the life of the state, to develop 

mechanisms to strengthen civil society organizations,144 and to promote community 

sensitization programmes, perhaps falling within the auspices of a DDR programme. 

Community reconciliation cannot, however, be forced145 as to do so would be 

unrealistic and could cause further harm to individual victims who are trying to regain 

control of their lives and their place in society. Instead, it could be beneficial for 

governments.  

63 Finally, amnesty could help to foster national reconciliation146 where the 

policies of forgiveness contribute to the establishment of a common identity and 

where truth-recovery mechanisms facilitate the development of a common history. An 

amnesty could also strengthen transitional power-sharing arrangements by reducing 

the fears of combatants that they will be punished if they surrender, enabling them to 

participate in the transitional government. Where an amnesty contributes to the end 

of violent conflict, it could also help to promote national reconciliation by contributing 

to stability, which enables economic growth and development, and the improvement 

of the living conditions of the population. For any amnesty programme to contribute 

effectively to national reconciliation, it is desirable that it is implemented following 

widespread consultation. 

64 In common with other transitional justice mechanisms, it is difficult for activists, 

academics or civil servants to measure the contribution of amnesty to reconciliation. 

These difficulties can arise from confusion over the objectives of the transitional 

justice mechanisms. For example, is the goal of reconciliation programmes to 

uncover the truth about past crimes and bring those responsible to justice, or it is to 

encourage trust-building measures and interaction between members of different 

communities? Often it seems, such contradictory goals cannot be achieved by the 

same programmes. Further complications arise from the often diverse views of the 

different stakeholder groups on the form reconciliation should take. For example, 

former combatants may view reconciliation in a more forgiving, restorative manner, 

than their victims. In addition, as reconciliation is by nature a long-term process, the 

moment when the impact of transitional justice mechanisms should be evaluated is 
                                                 
144 Ibid 120. 
145 Ibid 186. 
146 The final category of international reconciliation has been excluded here as there are very few international 
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uncertain. Perhaps it could be valuable to run ongoing evaluation programmes in the 

form of longitudinal studies, but this can be expensive, and may seem less of a 

priority than establishing functioning healthcare or education systems. Furthermore, it 

is not clear who should evaluate the amnesty process, should it be the government 

through a national statistics agency, or through a multiplicity of government 

departments? Alternatively, evaluations pursued by NGOs, either national or 

international, could be viewed as more impartial. 

65 When assessing the contribution of amnesty to reconciliation the situation 

becomes even more complex. It can be difficult to distinguish the impact of the 

amnesty from the effects of the overarching transitional justice and development 

programmes,147 particularly where the amnesty was integrated into other transitional 

justice programmes, such as the South African TRC. Furthermore, the ability of 

amnesties to contribute to promoting reconciliation will often depend on the 

conditions within the state in which they are introduced. Amnesties are only one 

measure of reform within often complex transitional arrangements and their 

contribution could be undermined by a failure to improve the standard of living of 

those individuals who were previously oppressed; by a failure to implement 

measures to integrate former combatants causing them to return to armed conflict or 

criminality; by an insincere government effort to introduce real reform; or by the 

failure of a peace agreement between elites to trickle down to stem grassroots 

violence. In addition, as described previously, it can often be difficult to ascertain the 

clear motivations behind an amnesty process, and governments may introduce 

amnesty to enhance their own grip on power, rather than encourage reconciliation. 

Nonetheless, experience to date in countries such as Spain,148 Mozambique and 

South Africa indicates that amnesty can have a positive impact on reconciliation.149

66 If it is assumed that amnesty can contribute to reconciliation but is dependent 

upon the wider political conditions within a state, it is advisable that governments 

develop indicators to measure the efficacy of the amnesty process. These indicators 

could be quantitative such as the proportion of combatants participating in the 
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148 Paloma Aguilar, ‘Justice, Politics and Memory in the Spanish Transition’ in Alexandra Barahona De Brito, 
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amnesty process and whether these combatants are representative of all belligerent 

groups; the amount and type of weapons surrendered; the level of violence and 

criminality with the state; and the efficacy of procedural measures to implement the 

amnesty, such as the time spent processing individual applications. In addition, 

qualitative research could be undertaken, such as attitude surveys among targeted 

groups to ascertain if the amnesty process addressed their concerns, such as 

personal and material security. The views of victims groups and the wider population 

should also be assessed. Where the amnesty is related to measures to integrate 

former combatants into the government, the armed forces or the police an evaluation 

of the success of amnesty would also be dependent assessing the outcome of these 

initiatives. 

67 This report began by arguing that traditional understandings of ‘amnesty’ as a 

tool to cast crimes of the past into oblivion should be rejected in favour of more 

flexible conceptions of the term. These should recognize that today states are 

introducing amnesties that are more nuanced and are accompanied by transitional 

justice mechanisms, which can work to meet the needs of victims where formal 

prosecutions are not possible. Although traditional understandings of amnesty may 

have helped to fulfil ‘thinner’ conceptions of reconciliation by contributing to an end to 

violent conflicts, this report has argued that for a society to move towards ‘thicker’ 

reconciliation the amnesty must be tailored to suit the specific needs of the 

transitional state and must incorporate measures to restore (or create) harmonious 

relationships between previously antagonistic groups. Indeed, amnesty as a policy of 

forgiveness and compromise can, if introduced in good faith as form part of wider 

reform package, act as a tool to promote reconciliation. 
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